United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


hd NIRA CR 
iy moet nay tert 
Pace RN TERE 


Se ramacents 


eae ie it 


sce 
Meissie 


eeu yo 


Sana 


on Te, ‘, 2 
RRA Toe Ce eR Re 
f senensyenir: dagen 


I 


Nar Men 


Ni 


ec 


senokaaht 


a SFO 


bea fasabonin tig ety 


Ca ee 


QUESTIONS PRESENTED 


1. Did Regulations 20-700 of the Central Intelligence 
Agency (admittedly applicable to involuntary separations) 
require defendant Director of Central Intelligence to ac- 
cord plaintiff a fair hearing consisting of notice of reasons 
for dismissal, an opportunity to present testimony and 
evidence to an impartial Employment Review Board, or 
to the defendant himself, and/or a review by defendant 
of the results of such hearing before he exercised his dis- 
eretionary authority (under §102(c) of the National Secu- 
rity Act of 1947) to terminate plaintiff’s employment on 
the grounds that such termination was necessary and advis- 
able in the interests of the United States? 


9. If so, were genuine issues of material fact presented 


by! the complaint and affidavits filed in this case, where 
the plaintiff employee alleged facts to the effect that cer- 
tain of his superiors had conspired to procure his discharge 
by rigging his fitness report; that the hearing preceding 
hig discharge was held before a board made up of his 
accusers; that he was not informed of the basis on which 
his separation was proposed; and that the defendant exer- 
cised his discretionary authority without reviewing the 
record of the hearing; where defendant averred by affidavit 
that he did not appoint an Employment Review Board but 
had personally reviewed the plaintiff’s employment record 
and ‘‘the case,”’ including consultations with certain senior 
officials who had reviewed the ‘‘matter’’; and where plain- 
tiff by opposing affidavit averred that such senior officials 
stated that they had not read the transcript of the hear- 
ings but had relied on the report of the hearings made by 
plaintiff’s accusers? 
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IN THE 
United States Court of Appeals 
For tue District or CotumsBia Circuit 


No. 16,616 


Joun Torpats, Appellant, 
v. 


Auten Duties, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal docketed September 7, 1961 under the 
provisions of Title 28, § 1291, United States Code, from 
an order of the United States District Court for the Dis- 
trict of Columbia, entered July 27, 1961, granting sum- 
mary judgment to defendant, appellee herein. 
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STATEMENT OF THE CASE 


Plaintiff was first employed by the Central Intelligence 
Agency, of which defendant is Director, on February 23, 
1949 at grade GS-12. By successive promotions in 1951 
and 1953, he reached the grade of GS-14, and in June of 
1956 was recommended for the third step increase of that 
grade. Prior to March 30, 1958, he was rated in his fitness 
reports as ‘‘good,”’ ‘‘satisfactory”’ or ‘‘outstanding.’’ In 
July of 1956, plaintiff was demoted from GS-14(2) to GS- 
13(6). (Complaint, J.A. 3). 


On January 30, 1961, plaintiff’s employment was termi- 
nated by a Notification of Personnel Action (Defendant’s 
Exhibit 1, J.A. 13) which included the following ‘‘remar ms 

“Terminated pursuant to authority contained in Sec- 
tion 102(c), National Security Act of 1947. This termi- 
nation does not affect your right to seek or accept 
employment in any other department or agency of the 
U. S. Government if you are declared eligible for such 
employment by the U. S. Civil Service Commission.”’ 


Plaintiff filed this suit April 11, 1961, praying reinstate- 
ment in his position. By his complaint (J.A. 2-7), plaintiff 
alleged facts setting out repeated efforts by plaintiff’s im- 
mediate superiors, beginning in July 1956 and continuing 
until April 1960, to procure his separation on the basis of 
(a) charges made in 1956 and 1958; and (b) fitness reports 
made in 1958 and 1960. Facts were also alleged to the 
effect that the charges were never substantiated, although 
hearings were held and testimony taken; and that the fit- 
ness reports were rigged. In particular, plaintiff alleged 
that after his superiors failed to substantiate the charges 
of 1956, they agreed among themselves to create a future 
record of unsatisfactory service on the part of plaintiff; 
that a reorganization of the work of the division was ef- 
fected by his superiors to leave him without work to do; 
that in March of 1958 an ‘‘unsatisfactory’’ fitness report 
was made by one of his superiors; that he appealed this re- 
organization and fitness report to the defendant; that fol- 
lowing such appeal, new charges were made against him by 
his superiors and hearings were held; that the defendant 
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then decided that (a) plaintiff was to be transferred to 
another component and (b) that a new fitness report was 
to be prepared a year later, on the basis of which defend- 
ant would determine whether plaintiff was to continue in 
employment; that after this transfer plaintiff was given 
no work or duties; that on the basis of this situation plain- 
tiff was reported on a fitness report of April 1960 as surplus 
to the division and recommended for dismissal. 


Sub-paragraphs (0), (p) and (q) of 16 of the complaint 
alleged: 


“Co. On April 10, 1960, plaintiff requested and was 
granted by the Director of the Agency the right 
to appeal to him in person before any separation 
action was taken in his case by the Director. 


. In June of 1960, plaintiff was told that he would 
be granted a hearing ‘on the 1958 charges and 
some others’ under a specified Agency Regulation. 
Plaintiff again requested specific charges but the 
request was denied. Plaintiff again asked to have 
counsel present to advise him and this request was 
denied. Plaintiff stated at the hearing that he 
would refuse to participate in a hearing without 
specific charges and counsel and the hearing was 
adjourned. 


. The ‘papers’ in plaintiff’s case were shunted 
from one office of the Agency to another for six 
months. Plaintiff was then summoned to the Office 
of the Director on January 27, 1961 at which time, 
without giving plaintiff an opportunity to say any- 
thing, the Director, without reviewing the record, 
read plaintiff an already prepared order directing 
that plaintiff be separated unless he resigned or 
retired.’’ 


During the period of April 10, 1960, until January 30, 
1961, Regulation 20-700, regularly promulgated by the de- 
fendant on June 8, 1959, was in effect with respect to 
separations in the Central Intelligence Agency. (Defend- 
ant’s Exhibit 1, J.A. 19). 
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Defendant moved for summary judgment or in the altern- 
ative to dismiss. In support thereof, he filed two personal 
affidavits (Defendant’s Exhibits 1 and la, J.A. 9, 18), the 
second of which corrected erroneous averments of the first, 
which, as he averred, were ‘‘set down through an over- 
sight in the preparation thereof.’’? In final effect, after 
correction, defendant’s affidavit was that plaintiff had been 
discharged on the basis of fitness reports made by his 
supervisors; that certain senior officials had ‘‘reviewed 
the matter’’ and discussed it with plaintiff; that defendant 
himself ‘‘thoroughly reviewed the case, which included 
consultation with the senior officials mentioned above’’; 
that defendant ‘‘determined that Mr. Torpats was unsuit- 
able for continued employment in the Central Intelligence 
Agency and deemed it necessary and advisable in the inter- 
ests of the United States to terminate his employment’’; 
and that while plaintiff was given an opportunity to dis- 
euss his last year’s assignment with representatives of 
the Director of Personnel and to present any facts he 


deemed appropriate, the defendant did not appoint an 
“‘Employment Review Board’’. A copy of Regulation 20- 
700 was attached to defendant’s affidavits. 


Plaintiff filed an affidavit in opposition to defendant’s 
motion (J.A. 22), in which he averred that in September 
of 1957 he had heard certain of his accusers discuss the 
“fitness report technique’’ as a device for procuring his 
discharge, ‘‘which could not be beaten’’ (Plaintiff’s Aff- 
davit, 711, J.A. 27); that on April 10, 1958, in appealing 
his fitness report to the defendant he told defendant that 
the fitness report was brought about by a conspiracy of 
certain named individuals (Plaintiff’s Affidavit, 714, J.A. 
29); that while the defendant in 1959 directed that plain- 
tiff be transferred to a component where his experience 
and skills could be fully utilized, he was in fact given 
nothing to do, and that it was on the basis of this situation 
that he was reported as surplus and recommended for 
discharge. (Plaintiff’s Affidavit, J 24, J.A. 33). 
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With respect to sub-paragraphs (0), (p) and (q) of the 
| complaint as above quoted, plaintiff averred in his oppos- 
| ing affidavit the circumstances in which he applied for 
and was promised the right to appeal to the Director before 
a decision was made (Plaintiff’s Affidavit, 728, J.A. 35); 
| the circumstances in which he claimed and the manner in 
. which he was promised a ‘‘hearing’’ pursuant to Regu- 
lation 20-700 (Plaintiff’s Affidavit, 1] 29 and 32, J.A. 35, 36) ; 
. the representations made to him by officials which led him 
to believe that an Employment Review Board had been 
| appointed to hear the charges against him and his defense; 
the content of the proceedings on June 13, 1960, ostensibly 
' pursuant to Regulation 20-700, before Messrs. Pollock and 
Lott and their failure to conform to the applicable regu- 
lation (Plaintiff’s Affidavit, 732, J.A. 36); the failure 
of the General Counsel to consider the merits of plaintiff’s 
case, and the General Counsel’s statement of the Director’s 
duties under § 102(c) of the Security Act of 1947 (Plain- 
tiff’s Affidavit, 33, J.A. 40); the fact that the assistant 


to the Inspector General stated he was not going to con- 
| sider the merits of the case (Plaintiff’s Affidavit, { 34, 
J.A. 40); the fact that the Deputy Director stated he did 
not read the transcript of the hearing (Plaintiff’s Affidavit, 
735, J.A. 41); and the content of his conversation with 
defendant, (Plaintiff’s Affidavit, J 36, J.A. 42). 


Subsequently, defendant filed the affidavit of Emmett D. 
Echols, Director of Personnel, who averred that he had 
reviewed plaintiff’s work performance for the period May 
, 15, 1959 through June 1960; that he determined that it did 
not meet Agency standards; that he recommended plain- 
| tiff’s termination; that no Employment Review Board was 
appointed to advise the Director concerning his action in 
| January 1961; that plaintiff had signed a secrecy agree- 
ment in which he promised not to divulge classified infor- 
' mation unless specifically authorized in writing in each 
. ease by the Director; and that the Director has never so 
| authorized plaintiff. (Defendant’s Exhibit B, J.A. 45). 
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On July 27, 1961, defendant’s motion for summary judg- 
ment was granted by Judge Walsh. Plaintiff noted this 
appeal August 1, 1961. The record was filed, and the appeal 
docketed on September 7, 1961. 


STATUTES, RULES AND REGULATIONS INVOLVED 


National Security Act of 1947, §102(c), Act of July 26, 
1947 ¢. 343, Title I, §102(c), 61 Stat. 497; Tit. 50, 
§ 403 U.S.C. (1951). 


[Printed in the Joint Appendix at page 10]. 


Regulation No. 20-700, Central Intelligence Agency. 


(Printed in the Joint Appendix at pages 15-18]. 


STATEMENT OF POINTS 


The Court erred in granting defendant’s Motion for 
Summary Judgment because the pleadings and affidavits 
created triable issues of fact as to (1) whether the defend- 
ant subjected plaintiff’s case to a procedural regulation ; 
and (2) if so, whether the defendant followed such regula- 
tion in effecting the separation of plaintiff. 


SUMMARY OF ARGUMENT 


Regulations 20-700 of the Central Intelligence Agency, 
applicable to involuntary separations, must be interpreted 
consistently with the statute under which they were issued, 
and the statute with constitutional requirements of due 
process. Such process (which need be no more than is 
appropriate in the circumstances) is required because the 
statute limits the exercise of discretionary authority to a 
substantive purpose, thereby requiring a prior decision 
which cannot be made in good faith without utilizing a 
procedure which will provide trustworthy facts to the per- 
son who holds the authority. The wording of the applicable 
statute in the instant case is practically identical with that 
of the so-called McCarran Rider which came before the 
Supreme Court in Service v. Dulles. The McCarran Rider 
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was interpreted by the Executive Branch to be subject to 
due procedural limitations; and the Supreme Court held 
that the interpretation was constructively approved by Con- 
gress by repeated reenactment of the Rider. Interpreted 
pursuant to these standards, the Regulations of the Central 
Intelligence Agency required defendant to accord plaintiff 
a fair hearing, which he has alleged he did not receive. 
Service v. Dulles holds that such regulations must be fol- 
lowed. Affidavits filed by defendant were mere negations 
of the ultimate facts alleged by plaintiff pursuant to Service 
v. Dulles; therefore, genuine issues of material fact exist 
and the judgment of the lower Court must be reversed and 
the action remanded for further proceedings. 


ARGUMENT 


' 1. Under § 102(c) of the Security Act of 1947, Regulations 20-700 
of the Central Intelligence Agency require defendant to 
accord plaintiff a fair hearing which he has alleged was 
denied to him. 


| Defendant in this case adopted Regulations 20-700 on 
, June 8, 1959; he admits by his affidavits that these regu- 
lations apply to involuntary separations in the Central 
Intelligence Agency. Plaintiff’s separation was involun- 
tary; the separation occurred while Regulations 20-700 
; were in effect; Service v. Dulles, 354 U.S. 363 (1957) holds 
' that an agency head is bound by such regulations even if 
' he has discretionary authority; and plaintiff has alleged 
; that defendant violated the regulations in separating him. 
, In such circumstances the only possible ground for disput- 
' ing the materiality of the issues raised by the complaint and 
affidavits would be that Regulations 20-700 were deficient 
in content to give plaintiff a right to a hearing and review 
by the defendant. 


But regulations must be interpreted consistently with 
the statute which supports them, and the statute with the 
Constitution itself. It is therefore necessary to examine 
the statute involved and the Constitutional limitations to 
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which it subjects the defendant before going on to the 
Regulations. 


Plaintiff concedes that the Government, as an employer, 
has an absolute ‘‘right”’ to terminate the employment of 
its employees unless there is some statute or regulation 
limiting this right. But there is a great distinction to be 
noticed between an abstract ‘‘right’’ held by our Govern- 
ment and the manner in which it is exercised by the person 
representing the Government. Ours is a government of 
laws, not of men; and although the Congress may make a 
man the instrument by which sovereign power is to be 
applied, it does not, indeed it cannot, exempt him from the 
constitutional limitations applicable to the execution of 
the power of the sovereign. The defendant here is only a 
man; he is not the sovereign; he has no ‘“‘rights’’ involved 
here, only duties; he must discharge his duties according 
to objective rules of law, constitutional as well as statutory. 


The statute applicable to the defendant’s duty in this 
case granted him ‘‘discretion’’ to terminate the employ- 
ment of any employee ‘‘whenever he shall deem such termi- 
nation necessary or advisable in the interests of the United 
States’’. Here, as in Accardi v. Shaughnessy, 347 U.S. 260, 
267 (1953), the word ‘‘discretion’’ means that defendant 
must exercise his authority ‘‘according to his own under- 
standing and conscience’’. Defendant has thus to make a 
decision, but he also has a substantive standard to which 
he must conform, i.e. he must exercise his authority only 
in furtherance of the ‘‘interests of the United States’’. 


The imposition of this substantive standard by the 
Congress carries with it a duty to determine what the 
interests of the United States are in any case of involuntary 
termination. The phrase ‘‘in the interests of the United 
States”? is not an empty one. It requires the defendant to 
be objective, to wield his axe only after consideration of 
the facts. His decision may ultimately result in personal 
hardship to the employee, but this does not mean that the 
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: defendant may disregard the employee entirely. Congress 
cannot be presumed to have authorized the defendant to 
| make a ‘‘hunch’’ decision. Reason is necessarily implied. 
The courts have said that discretionary authority, such as 
is here involved, cannot be abused; that decisions with such 
authority must not be made arbitrarily. Crocker v. Umted 
| States, 130 Ct. Cls. 567, 574, 127 F. Supp. 568, 572 (1955). 
! Here, at the very least, the defendant must be able to say 
that the advantage which will flow to the United States 
by severance of this employee will overbalance the advan- 
tage that will flow to the United States by retaining his 
services. 


Such a decision requires the defendant to consider the 
contribution made by the employee in the past, the con- 
tribution he may make in the future and, if he finds these 
to be valuable, whether some other decision besides sepa- 
ration of such employee would not redound to the greater 
interest of the United States. Conceivably, if such con- 
siderations showed the defendant that the employee’s serv- 
ice had put him in conflict with his fellow employees, de- 
fendant might also have to consider the merits of such 
conflict in order to determine the interest of the United 
States. Cole v. Young, 351 U. S. 536, 542 (1956). 


But these considerations imply that whatever the statute 
says, a process is involved in making the determination of 
substance. In short, evidence must be considered and a 
choice must be made. 


In this suit, as plaintiff contends, the defendant laid 
down express rules to guide his subordinates and himself 
in exercising the sovereign power which the statute has 
assigned to his discretion. Plaintiff thus invokes the prin- 
ciple which the Supreme Court has applied in a line of 
eases beginning with Accardi v. Shaughnessy, supra, and 
running through Service v. Dulles, supra, Watson v. United 
States, 162 F. Supp. 755 (Ct. Cls. 1958) and Vetarelli v. 
Seaton, 359 U.S. 535 (1959). Mr. Justice Frankfurter has 
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epitomized the principle by saying that ‘he that takes the 
procedural sword shall perish with that sword’. Vitarella 
v. Seaton, supra, at 547. 


In both Service and Vitarelli, as well as in the related 
case of Greene v. McElroy, 360 U.S. 474 (1959), the plaintiff 
sought to test the administrative decision according to the 
constitutional standards of due process, invoking the 5th 
Amendment for that purpose. In each of these three cases, 
however, the Supreme Court refused to ‘ get to’’ the con- 
stitutional argument and rested its decision solely on what 
Mr. Justice Frankfurter finally characterized as a “<judic- 
ally evolved rule of administrative law’’. Vitarelli v. 
Seaton, supra, at 547. 


But the view that the rule has been judically evolved 
does not include the principle that an agency head, who 
must use his discretionary authority to achieve a substan- 
tive goal, may become a supra-constitutional officer by the 
mere device of not issuing regulations. The exercise of 
discretionary authority according to a substantive standard 
involves a process, whether the agency head has bound 
himself expressly to a particular procedure or not; and 
the Constitution requires the process always to be an 
objective, not subjective, one. The principle is inherent in 
our conception of law and government. It cannot be 
escaped either inadvertently or advertently as long as our 
present Constitution stands. In short, plaintiff contends 
that the principle applied in Accardi and Service, supra, 
while it may be judicially evolved, proceeds directly from 
the Constitution. The source of our liberties is neither ex- 
ecutive generosity nor judicial benevolence but the Con- 
stitution itself. 


Naturally, where the agency head, in exercise of valid 
rule making power, has issued regulations, the regulations 
have the force of law, a right arises thereby in an em- 
ployee to whom the regulations apply, and he may enforce 
it as a personal right. But, as pointed out before, the regu- 
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lations must conform to the statute, and the statue to the 
Constitution, and both must be so interpreted. But even 
where the agency head has not issued regulations with 
the effect of law, it seems clear that if his discretionary 
authority is linked to a substantive purpose, the agency’s 
employees have a derivative right as the member of the 
public involved, under the Constitution, to enforce the right 
of the public to require its public officers to use the au- 
thority reposed in them according to due process. 


And this principle has been applied by the Executive 
Branch, and constructively approved by Congress, in in- 
terpreting the so-called McCarran Rider, which differed in 
pertinent wording from the statute involved here only in 
that (a) it was applicable to the Secretary of State in- 
stead of the Director of Central Intelligence and (b) the 
Secretary of State was authorized to act in his ‘‘absolute 
discretion’’ instead of in his mere ‘‘discretion’’ as is the 
ease of the Director of Central Intelligence. 


The McCarran Rider was first enacted in 1946 (Depart- 
ments of State, Justice, Commerce and the Judiciary Ap- 
propriation Act, 1947, July 5, 1946, ¢. 541, Title I, 60 Stat. 
446,458). In the Spring of 1950, the State Department, in 
reporting to Congress on the administration of the Depart- 
ment’s security and loyalty programs, stated that 


“In [its] considered view the McCarran rider was 
subject to procedural limitations. The McCarran rider 
was not interpreted as permitting reckless discharge 
or the exercise of arbitrary whims.’’ Sen. Rep. 2108, 
81st Cong. 2d Sess., 15-16, as quoted in Service v. 
Dulles, supra, at 378. 


Subsequently, the McCarran Rider having been re-enacted 
in the General Appropriation Act, 1951 (September 6, 1950, 
c. 896, § 1213, 64 Stat. 595, 768), the President instructed 
the Secretary of State as follows: 


“IT am sure you will agree that in exercising the dis- 
cretion conferred upon you by Section 1213, every 
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effort should be made to protect the national security 
without unduly jeopardizing the personal liberties of 
the employees within your jurisdiction. Procedures 
designed to accomplish these two objectives are set 
forth in Public Law 733, 81st Congress, which authori- 
zes the summary suspension of civilian officers and 
employees of various departments and agencies of the 
Government, including the Department of State. 


“In order that officers and employees of the Depart- 
ment of State may be afforded the same protection as 
that afforded by Public Law 733, it is my desire that 
you follow the procedures set forth in that law in 
carrying out the provisions of Section 1213 of the Gen- 
eral Appropriations Act.’’? (As quoted in Service v. 
Dulles, supra, at 379). 


Publie Law 733, referred to by the President in the fore- 
going passage from his letter of September 6, 1950, was 
the Act of August 26, 1950, c. 803, §1, 64 Stat. 476, 5 U.S.C. 
§ 22-1. This statute provided a procedure for notice and 
hearing not unlike that which the State Department sub- 


sequently adopted under still another re-enactment of the 
McCarran Rider, viz. the Act of October 22, 1951, c. 533, 
§ 103, 65 Stat. 581. Section 393.1 of the State Department’s 
regulations provided: 


“The standard of removal from employment in the 
Department of State under the authority referred to 
in Section 391.3 shall be that on all the evidence rea- 
sonable grounds exist for belief that the removal of 
the officer or employee involved is necessary or advis- 
able in the interest of national security. The decision 
shall be reached after consideration of the complete 
file, arguments, briefs, and testimony presented.” U. S. 
Department of State, Manual of Regulations and Pro- 
cedures (1951), Vol. I, §393.1. 


In 1957, the McCarran Rider, the President’s and the 
State Department’s interpretations, and the State Depart- 
ment’s regulations, all as partially quoted above, came be- 
fore the Supreme Court of the United States in Service v. 
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Dulles, supra. The Court found that Congress had re- 
| peatedly re-enacted the McCarran Rider after Congress 
had been ‘‘advised in unmistakable terms that the Secre- 
tary had seen fit to limit by regulations the discretion con- 
ferred upon him .. .’’ Zd. at 379, and the Court held that 
in this way Congress had confirmed the interpretation of 
the statute made by the Executive Branch of the Govern- 
ment. 


A similar argument may be made for § 102(c) of the Na- 
tional Security Act. Three years after the State Depart- 
' ment had notified Congress of the Executive Branch’s in- 
' terpretation of the McCarran Rider Congress revisited § 102 
: of the National Security Act and adopted extensive amend- 
ments, but without changing the wording of sub-section (c). 
Act of April 4, 1953, ¢. 16, 67 Stat. 20. 


When the National Security Act was first enacted in the 
80th Congress, the committee reports said nothing that 
would indicate a Congressional intent to distinguish the 


effect of sub-section (c) from the effect given the McCarran 
Rider by the State Department in its report to Congress 
in the Spring of 1950. See H. Rep. No. 1051, July 24, 1947 
and S. Rep. No. 239, June 5, 1947, both in U. S. Code Con- 
gressional and Administrative News, 80th Cong., 1947, at 
1483, 1484, 1487, 1494. Moreover, had there been such an 
intent, Congress had ample opportunity to write it into 
the sub-section when it amended the section in 1953. 


The McCarran Rider and §102(c) of the National Secu- 
rity Act, under which defendant issued Regulations 20-700 
and exercised discretionary authority in this case, are es- 
sentially the same and mean the same. It follows that 
§ 102(¢) is subject to procedural limitation. The question is 
therefore presented, what is the minimum procedure re- 
quired in such circumstances? 


The general rule is that that kind of procedure is due 
process which is suitable and proper to the nature of the 
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ease. The nature of the case is established by the decision 
that has to be made. As set out earlier, the decision which 
had to be made in this case was whether the interests of 
the United States would be best served by retaining or sep- 
arating the plaintiff. To make that decision, it was obvi- 
ously necessary to hear the plaintiff in his own behalf, 
otherwise information on one side of the question might be 
lacking. Obviously, information concerning the plaintiff, 
even when given by himself, might be untrustworthy un- 
less the hearing is a fair one; the person or persons who 
bear him must be impartial. If the employee’s separation 
is to benefit the United States, someone must say why, and 
the employee must be fairly advised of these reasons for 
his separation and given an opportunity to answer and 
to give explanations and to introduce evidence. Lastly, 
the person authorized to make the decision must know from 
the impartial hearing officer (if someone other than the 
deciding officer holds the hearing) the findings made at the 
hearing before he decides. His is the authority; and he 


must function. But the process actually provided will not 
be regarded as due process merely because someone went 
through the motions. The process must be in good faith, 
and not in mockery. These are fundamental principles, 
hardly needing citation of authority. They are taken from 
Corwin’s edition of the Constitution, Analysis and Inter- 
pretation (1952) 846, 849. 


Turning to Regulations 20-700, it will be seen that the 
foregoing requirements have been provided with but little 
variation from the State Department regulation quoted 
above. The Regulation does not specifically mention a 
‘“chearing’’, but there is a reference to ‘call pertinent in- 
formation’’, including that which is “‘favorable’’ as well 
as that which is unfavorable to the employee, and there is 
a provision for a tribunal called Employment Review 
Board, which the Director may substitute for his own serv- 
ices if he chooses. Properly interpreted, these provisions 
clearly mean that if an Employment Review Board is ap- 
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pointed, the defendant must review its findings and recom- 
mendations directly before he exercises his statutory dis- 
cretion; if an Employment Review Board is not appointed 
by the defendant, then the defendant himself must review, 
impartially, the employee’s record, the basis for his pro- 
posed separation, such evidence and testimony as the em- 
ployee may submit after notice of the basis on which he is 
proposed to be separated. 


The Supreme Court in the Service case at page 388, said 
of the regulation promulgated by the State Department 
pursuant to the McCarran Rider: 


“<The essential meaning of the section, in other words, 
was that the Secretary’s decision was required to be on 
the merits.’’ 


Plaintiff submits that defendant’s regulation means the 
same. The Secretary of State was required to follow his 
regulation; his decision could not be on the merits without 
his doing so. The defendant must do the same in order 
to achieve the same result. 


Plaintiff has alleged by his complaint that defendant 
did not comply with his own regulations and therefore was 
either in the dark as to the merits or participated in an 
abuse of authority when he made his decision. For the most 
part, defendant has in his affidavit ignored these allega- 
tions, clearly material under the theory of Service v. Dulles, 
supra, as above demonstrated. Apparently he believes that 
his discretion is absolute, and that he may throw his regu- 
lations away when the clique is unable to make the pro- 
cedure work. As we have seen, however, the discretion 
granted by a similar statute was not absolute, even though 
the statute so provided, which is not the case here. Sum- 
mary dismissal authority, which defendant claims in this 
case, has always been the lot of probationary civil servants 
when they have found themselves in a predicament with 
a superior. Yet in Watson v. United States, 162 F. Supp. 
755 (Ct. Cls. 1958), an agency was obliged to conform 
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to its regulations for notice and hearing which had been 
extended to apply to probationary employees. The Court 
of Claims first denied relief on the ground that a proba- 
tionary employee was not entitled to notice and hearing 
under the Civil Service statutes and regulations. Watson 
v. United States, 137 Ct. Cls. 557 (1957). The Supreme 
Court, however, granted a writ of certiorari and remanded 
the case for further proceedings ‘‘in the light of Service 
v. Dulles”. Watson v. United States, 355 U. S. 14 (1957). 


In the proceedings below, defendant cited Kochan v. 
Dulles, a case which came before Judge Holtzoff (Civil 
Action No. 2728-58) on motion for summary judgment by 
defendant, which was granted. There was no reported 
opinion in this case, however, and while an appeal was 
docketed, it was dismissed by agreement of the parties 
without disclosure of the basis for the agreement. The 
case is in any event distinguishable on so many counts as 
to be wholly unpersuasive, much less authoritative. First, 
a different regulation (Regulation 20-740) was in effect for 


Kochan, which regulation did not include the ‘‘Policy”’ 
which appears in 4 JI, 14, of Regulation 20-700, here in- 
volved. There was an answer in Kochan but none here. 
And the defendant in that case had by affidavit shown as 
follows: 


‘Mr. Kochan was selected through the normal Agency 
processes for a position for which he was well quali- 
fied at Fort Belvoir, Virginia. By a memorandum 
dated 10 April 1957, Mr. Kochan declined this position 
for the reason that it thwarted his intention of seeking 
other positions in the Agency. In a letter dated 8 May 
1957, Mr. Kochan’s supervisor notified him that his 
reasons for refusal were not consistent with his duties 
and obligations as an employee of the Agency. This 
letter also offered Mr. Kochan the opportunity to reply 
and to present such information as he might deem 
pertinent. Mr. Kochan acknowledged receipt of the 
latter but refused to make any reply.” 
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The fact that Kochan had failed to claim his adminis- 
trative remedy was alone enough to support the summary 
judgment. Here plaintiff has alleged he claimed all admin- 
istrative remedies. Defendant does not contend otherwise. 


This appeal is the first instance in which the authority 
and regulations of the Director of Central Intelligence 
have been presented for review by this Court. 


2. There were genuine issues of material fact presented by the 
complaint and the affidavits. 


Service v. Dulles, supra, established that even where a 
head of agency has discretionary authority to discharge 
an employee, he must follow such objective rules as he has 
imposed upon himself. This principle always presents two 
issues of material fact in every case in which a discharged 
employee contends, with appropriate allegations, that he 
has been unfairly discharged by an agency head who holds 
discretionary authority, viz., (1) whether the defendant 


subjected plaintiff’s involuntary separation to procedural 
regulation, and (2) if so, whether defendant followed such 
regulation in effecting the plaintiff’s separation. 


In this case, plaintiff has alleged that he claimed and 
that he was promised, on the basis of regulations promul- 
gated by the defendant, a fair and impartial hearing of 
the proposal to separate him, and (2) that while he was 
accorded a hearing, such hearing was not fair and im- 
partial, and the manner in which decisions were made con- 
cerning his case did not conform to the applicable regula- 
tions. 


Since no answer was filed by defendant, plaintiff’s alle- 
gations were clearly adequate, under the theory of the 
Service case, to sustain a cause of action. Consequently, 
if summary judgment for defendant is to be upheld, the 
Court must find in defendant’s supporting affidavits evi- 
dence that will put the case in the posture of not presenting 
any genuine issue of material fact, and the burden is on 
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the movant, defendant here. Wittlin v. Giacalone, 81 App. 
D. C. 20, 154 F. 2d 20, 22 (1946). 


The function of the affidavit under Rule 56(e) is to allow 
the Court to see whether the issues of fact, if any, are 
genuine. The motion itself tests the materiality of the 
genuine issues of fact, if any, by putting the plaintiff’s 
theory of law in issue for judicial decision. Under Rule 
56(e), an affidavit accompanying a defendant’s motion for 
summary judgment, to be effective at all, must offer ad- 
missible evidence in proof to show that plaintiff’s formal 
allegations do not present a genuine issue. And this evi- 
dence must be more than a mere negation of the ultimate 
material fact alleged by plaintiff, which is to say, as has 
been held, that defendant will not be allowed to ‘‘push the 
other party out of court by swearing he has no case’’. 
Belanger v. Hopeman Bros., Inc. 6 F.B.D. 459, 461 (D. Me. 
1947); Creel v. Lone Star Defense Corp., 171 F. 2d 964, 
967 (C.A. 5th 1949) ; Durkin v. Chambers Construction Co., 
15 F-R.D. 52, 53 (D. Neb. 1953) ; Sears, Roebuck & Co. v. 


American Plumbing and Supply Co., 19 F.R.D. 334 (E.D. 
Wis. 6 Moore’s Fed. Prac. (2d ed 1953) 2325, 2327, 2328, 
2329. 1956). 


But this is precisely what defendant’s affidavits at- 
tempted to do. Plaintiff alleged that he was ‘‘told that he 
would be granted a hearing . . . under a specified Agency 
regulation’’ and that the defendant granted him ‘‘the right 
to appeal’? to the Director ‘‘in person before any separa- 
tion action was taken in his case by the Director’’; and by 
affidavit the plaintiff supplied evidentiary details to sup- 
port these allegations, including the designation of two 
officers of a hearing board by officers with regularly dele- 
gated authority, the representations of the same officers 
that a hearing would be held pursuant to Regulation 20-700 
(from which representations plaintiff understood that an 
Employment Review Board had been appointed), and the 
actual proceedings of the hearing before the Board. With 
respect to these allegations and evidence, the defendant 
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(and one of his subordinates) merely swore that the de- 
fendant ‘‘did not appoint an Employment Review Board 
in this case’’. This averment, however, was in the nature 
of an answer; it merely put one of the alleged ultimate 
facts in issue, to which neither defendant nor his Director 
of Personnel would be allowed to testify in a trial, and 
which the Court is not allowed to resolve on a motion for 
summary judgment. 


The same principle applies to other material allegations. 
Plaintiff alleged that the defendant acted ‘‘without re- 
viewing the record’’ and ‘‘without giving plaintiff an op- 
portunity to say anything’’ (both being material under the 
provisions of the regulations and Service v. Dulles) and 
this he was ready to prove to a trier of fact, as is shown 
by his affidavit of the proceedings in the defendant’s office 
on January 27, 1961. To these allegations and offer of 
proof, the defendant merely swore that he ‘‘personally 
reviewed the employment record of Mr. Torpats .. .’’ 
and ‘‘thoroughly reviewed the case, including consultations 
with the senior officials mentioned above’’. Whether the 
defendant reviewed the records or the case is thus put in 
issue, for the defendant has no better right to be believed 
on motion than plaintiff; and the averment does not show 
the formal allegation to lack genuineness. If the reference 
to consultations with the senior officials is evidence of the 
defendant’s having reviewed the case, plaintiff’s affidavit 
to the effect that these same senior officials had admitted that 
they had relied on the reports made by plaintiff’s biased 
accusers instead of on the transcript of the proceedings 
before the two-man board puts the weight of defendant’s 
averment in doubt. Plaintiff is entitled to cross-examine 
all these officials before a trier of fact to determine whether 
a good faith review, consistent with the regulations, was 
given. 


The foregoing argument has dealt with those averments 
of the defendant’s affidavit that appear to be unequivocal. 
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The balance of the averments raise questions of fact by 
their own equivocation. Thus, the ‘‘oversight’’ in the 
‘<preparation’’ of defendant’s affidavit of June 7, referred 
to in defendant’s second affidavit, illustrates well how the 
administrative decisions of the defendant were made in 
this case. The defendant swore only that he ‘‘executed”’ 
the affidavit of June 7, 1961; he did not swear that he 
prepared it. Whose, then, was the ‘‘oversight’’? And how 
much other erroneous hearsay is in the affidavits? Plain- 
tiff urges that defendant’s two affidavits show that they 
were prepared by subordinates who did not have personal 
knowledge of what defendant did and said in this matter 
and that defendant executed his affidavit of June 7 care- 
lessly. As such, the affidavits contain both hearsay and 
conclusions of the witness and would not be admissible in 
evidence. In some respects, the defendant’s affidavits are 
no more than memoranda of justification for acommunity of 
officials, which defendant has obligingly executed. 


The averments were adroitly prepared. The defendant 
swore that he ‘‘talked’”’ to Mr. Torpats and ‘reviewed the 
ease’’, but he did not swear (as plaintiff has averred de- 
fendant asserted to him on January 27, 1960) that he had 
“studied the hearings records’’. Each senior official who 
advised him, swore the defendant, reviewed the ‘‘mat- 
ter’’; but he did not swear that they had studied the tran- 
scripts of the hearings or plaintiff’s entire employment 
record. But the most adroit averment prepared for the 
defendant’s execution was that in which the attempt was 
made to make out the elements of a fair hearing without 
admitting that it had been held pursuant to the regula- 
tion which provides that the Director may appoint an 
Employment Review Board ‘‘to advise him concerning any 
particular case”. ‘‘Mr. Torpats was informed by Mr. 
Carey’’, states the affidavit, ‘‘of his views and those of 
the Deputy Director, and was given an opportunity to dis- 
cuss with representatives of the Director of Personnel his 
assignment over the past year and to present any facts 


21 


pertinent to his Agency employment which he deemed ap- 
propriate in light of the views of his supervisor and the 
Deputy Director.”? Here is a clear averment of who in- 
formed Mr. Torpats of Mr. Carey’s and the Deputy Di- 
rector’s views. It was Mr. Carey. But who gave Mr. 
Torpats the ‘‘opportunity’’ spelled out in this masterpiece 
of oblique statement? The averment is susceptible to the 
inference that someone other than Mr. Carey gave the op- 
portunity to Mr. Torpats. Was it the defendant? If so, 
how shall we distinguish Messrs. Pollock and Lott from a 
regulation Employment Review Board, appointed by the 
defendant? Surely the mere use of the words ‘‘discuss”’ 
and ‘‘diseussion”’, or of the phrase ‘‘representatives of 
the Director of Personnel”’, instead of ‘‘impartial review”’ 
is not enough. (See Policy, Regulations 20-700). ‘‘This 
discussion’’, says the affidavit on page 2, ‘‘took place with 
Mr. Ralph Pollock, the Special Assistant to the Director of 
Personnel, and Mr. Fred Lott, Staff Assistant to the Di- 
rector of Personnel.’? Reading this and the previously 
quoted sentence together, the Court might infer that Messrs. 
Pollock and Lott were appointed ‘‘to discuss’? with Mr. 
Torpats by the Director of Personnel. But the statement 
is equivocal. If defendant did not appoint Pollock and 
Lott, and if it was not defendant who accorded plaintiff 
the opportunity to be heard, a direct statement to this effect 
could have been made. Not until the last sentence of the 
affidavit, however, does the affidavit give us a direct state- 
ment of the defendant which might relate to the proceed- 
ings before Pollock and Lott: ‘‘I did not appoint an Em- 
ployment Review Board in this case.’ Here was a nega- 
tive, with words capitalized to signify that whatever the 
defendant had done he did not intend to employ the form 
established by the regulation. 


But equity looks at the substance, not the form. Plaintiff 
has alleged facts from which the trier of facts could find 
that Messrs. Pollock and Lott constituted an Employment 
Review Board. Defendant would have the Court under- 
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stand that they did not. But inferences of material fact 
are not to be resolved on a motion for summary judgment. 
There is but one way that the truth of these adroit repre- 
sentations may be brought out, i.e. by taking the testimony 
of defendant in open court, where he can make his own 
answers ; and by cross-examination of his advisers, particu- 
larly those who prepared his affidavit. 


It should be added, however, that even if defendant’s 
affidavits could be regarded as effective to the extent of 
their contents, the affidavits would still be deficient in that 
they completely ignored plaintiff’s allegations that the 
officers, on whose reports of the hearings the ‘‘senior offi- 
cials”’ relied while advising the defendant, had conspired 
to procure plaintiff’s discharge and had made repeated at- 
tempts for this purpose by various routes. 


Plaintiff in effect alleged, and his affidavit tended to 
prove, that defendant’s subordinates, having failed to sub- 
stantiate charges against the plaintiff in 1956, cynically 
and deliberately in 1957 set about procuring his discharge 
by contriving an unsatisfactory fitness report, and when 
that failed, they reorganized the work of the division in 
order to make plaintiff’s services redundant; that plaintiff 
by appeal brought this plot to the attention of the de- 
fendant; that his appeal was followed by new charges and 
hearings, after which defendant directed (a) that plain- 
tiff be reassigned to a position where his experience and 
skills could be fully utilized and (b) that a new fitness 
report be prepared one year later, on the basis of which 
the defendant personally would decide whether plaintiff 
was to be continued in his employment; that, as a result 
of this reassignment, plaintiff was given nothing to do; 
that a new fitness report reported plaintiff as surplus to 
the division to which he had been assigned. Defendant by 
his affidavit takes the position that plaintiff’s dismissal 
was pursuant to the fitness review. In the present state of 
the record, a trier of fact could properly believe that the 
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defendant knowingly acted on the basis of advice and re- 
ports that were not made in good faith. A case of abuse 
of discretionary authority would thus be presented. Crocker 
v. United States, supra, at 574 and 572. 


3. Totten v. United States is not applicable here. 


In the proceedings below, defendant cited Totten v. 
United States, 92 U. S. 105 (1875), a case in which a claim 
was made for compensation on account of secret services 
provided under contract to the United States during the 
Civil War. The relief prayed for was denied. The Totten 
case, however, does not apply here. The opinion of the 
Court there shows that there were two considerations that 
swayed the Court, ie. (1) that in order to establish the 
right to compensation Totten would have to breach the 
contract by disclosing secrets which he had promised not 
to disclose, and (2) that public policy forbade the dis- 
closure in a public trial of secrets which the law itself 
regarded as confidential. 


The first consideration does not fit this case. Plaintiff 
asks only to be reinstated in his job, and no disclosure of 
secrets is necessary for the trial of this case. This is a 
simple personnel case; it has no special status merely be- 
cause a secret agency is involved. Many employees of 
agencies that deal with secrets have been reinstated in 
their jobs through court action. 


The second consideration of the Totten case also misses 
the point of this case. Plaintiff did sign a secrecy agree- 
ment when he joined the staff of the Central Intelligence 
Agency but the trial of this case does not require him to 
breach it. No secrets need be divulged in order for plain- 
tiff to establish that he has been illegally separated from 
his position. 


The affidavit of Emmett D. Echols sought to establish 
that plaintiff breached his secrecy agreement by filing an 
affidavit in opposition to the affidavit of the defendant. 
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The Court, however, will notice that it was not until de- 
fendant himself had by affidavits disclosed the names of 
Central Intelligence employees that plaintiff did likewise. 
If defendant was sufficiently authorized to break secrecy, 
surely his doing so constituted a sufficient declassification 
or authorization to allow plaintiff to answer in kind. This 
is, after all, a court of equity, and equity, says the maxim, 
is equality. 


CONCLUSION 


Genuine issues of material fact are presented by the 
complaint and affidavits; therefore, the judgment of the 
lower Court must be reversed and the action remanded 
for further proceedings. 


Respectfully submitted, 


Byron N. Scorr 
Roserr Day Scotr 


Attorneys for Appellant 


INDEX TO JOINT APPENDIX 


Defendant’s Motion for Summary Judgment, filed 
June 12, 1961 


CIA Regulation No. R. 20-700 
Defendant’s Second Affidavit 


Plaintiff’s Opposition to Defendant’s Motion, filed 
June 30, 1961 


Affidavit of Emmett D. Nichols, filed J uly 21, 1961 ...45-46 
Order Entered, filed July 27, 1961 


IN THE 


United States Court of Appeals 


For tHe Disrricr or Cotumsi1a Circurr 


No. 16,616 


Joun Torpats, Appellant, 


v. 


Auten Duties, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


JOINT APPENDIX 


2 
Relevant Docket Entries 
April 11, 1961—Complaint filed. 


June 12, 1961—Defendant’s Motion for Summary Judg- 
ment. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


C.A. No. 1111 


Joux Torpats, 5034 No. 36th Street, Arlington, Virginia 
Plaintiff, 
v. 


Auten W. Duties, Director, Central Intelligence Agency 
Washington, D. C., Defendant. 


(Filed 4-11-61) 


Complaint for Declaratory Judgment and Injunction Ordering 
the Director Central Intelligence Agency To Reinstate 
Plaintiff In His Position With the Agency. 

1. Jurisdiction of this Court is based upon 28 U.S.C. 

1331, 1332, 2201 and 2202; 5 U.S.C. 22 and 1009 and Title II 

D.C. Code, 1951 edition. 


2. Plaintiff is a citizen of the United States and a resi- 
dent of the State of Virginia and at all times pertinent 
was employed by the Central Intelligence Agency of the 
United States Government. 
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3. Defendant, Allen W. Dulles, who resides officially in 
the District of Columbia, is sued in his capacity as Director 
of the Central Intelligence Agency. 


4. The Central Intelligence Agency is a secret agency 
with maximum security requirements and the statutes, 
rules and regulations pertaining thereto prohibit the re- 
vealing of the organization, activities, personnel of the 
Agency and even the policy, rules and regulations pertain- 
ing to the employment and separation of its employees. 


5. Plaintiff’s employment with the Agency was termi- 
nated January 30, 1961 allegedly ‘‘in accordance with the 
authority granted [the Director] under Section 102(¢) of 
the National Security Act of 1947, as amended.’’ 


6. As the basis for his complaint for relief on the ground 
that the termination of his employment was illegal, plaintiff 
alleges as follows: 


a. Plaintiff was first employed by the Central Intelli- 


gence Agency on the 23rd day of February, 1949 as a GS-12 
and worked there continuously from that time until his sepa- 
tion. He was promoted to GS-13 in 1951; to GS-14 in 1953; 
reached the second step in this grade by May of 1956 and 
in June of 1956 was recommended for the third step in- 
crease. Prior to March 30, 1958, his fitness reports were 
good, satisfactory or outstanding. 


b. In early 1956, events well known to plaintiff, defend- 
ant and others in the Agency caused plaintiff to incur the 
jealousy and active antagonism of certain employees of the 
Agency, also well known to plaintiff, defendant and the 
employees involved. Security regulations imposed by the 
Agency prevent plaintiff from alleging the ultimate facts 
of the events or the names of the said employees. 


ce. In July of 1956 charges of disobedience and poor judg- 
ment were brought against plaintiff by the employees re- 
ferred to above with a recommendation that he be fired. 
The employees referred to above were joined in this enter- 
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prise by friends of theirs who were influential officers at 
the Agency Headquarters, all of whom are well known to 
plaintiff, defendant and the said employees but who cannot 
be named herein because of security regulations imposed 
by the Agency. 


d. An Employee Review Board was convened to hear 
testimony on the charges; to “Cadvise the Director as to the 
action he should take,’’ and to «determine whether or not 
reasonable cause for termination appears to exist.’? Plain- 
4iff was allowed to be present at the hearing only when 
testifying and was denied the right to have counsel. The 
Director, after having received the Board’s adverse recom- 
mendations, decided that the charges had not been sub- 
stantiated, reprimanded plaintiff’s accusers, but ordered 
that plaintiff be demoted because he had used poor judg- 
ment. 


e. Plaintiff, “in the spirit of cooperation” but still deny- 
ing that he had used poor judgment, entered into a written 
agreement with his immediate superiors by which plaintiff 
was to be and was reduced from GS-14(2) to GS-13(6). 
Plaintiff signed the agreement ‘Conder protest” and ‘‘with- 
out prejudice”’ to his right to disavow the agreement if the 
old attacks were renewed or further attempts were made to 
have him separated on the basis of the old charges. 


f. Immediately after the agreement had been signed, two 
of plaintiff’s superiors, referred to in Paragraph 6c above, 
agreed between themselves to procure the separation of 
plaintiff on the ground of unsatisfactory performance at a 
later date and proceeded, but without just cause, to create 
a record of unsatisfactory performance to use against 
plaintiff. 


g. In late March of 1958, plaintiff was given an ‘onsat- 
isfactory” fitness report by one of his superiors covering 
the period July 1, 4956 to March 30, 1958. Plantiff filed 
exceptions and demanded a grievance proceeding. 
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h. On April 8, 1958, plaintiff’s branch was reorganized 
for the purpose of eliminating plaintiff’s position, and 
plaintiff was left with no work to perform. Plaintiff ap- 
pealed the fitness report and the elimination of his position 
by the Branch reorganization to the Director of the Agency. 


i. On April 24, 1958, broad new charges of an indefinite 
nature reflecting on his ability to perform his functions 
were preferred against plaintiff verbally by his immediate 
superiors. Plaintiff’s request for a grievance proceeding 
on the fitness report was denied; but on June 6 plaintiff 
was told that he would be granted a hearing on the charges. 
Plaintiff demanded that the charges be made more specific. 


j. In June of 1958, plaintiff’s demand for a bill of par- 
ticulars was denied and he was informed that he was being 
separated under Section 102(c) of the National Security 
Act of 1947; but that a hearing on the fitness report and 
the charges which were allegedly based upon his “entire 
employment record’? would be held at which time plaintiff 
would learn what the specific charges were and would be 
given an opportunity to ‘‘comment”’ on the fitness report 
and the charges. 


k. Hearings were held intermittently from September to 
December of 1958. Plaintiff was denied the right to be 
present except while testifying. He was denied the right 
to be represented by counsel and was denied any other pro- 
cedural safeguard, but was allowed to have an ‘“‘observer” 
present. In April of 1959 a finding was made that the 
charges had not been proven ‘‘conclusively,” but a recom- 
mendation was made that plaintiff be asked to resign and 
accept reemployment on a contract basis. Plaintiff was 
told that the decision had been made after a reading of 
“most of’ plaintiff’s testimony and ‘‘some given by others.” 


L Plaintiff appealed to the Director and on May 21, 1959, 
the Director decided that plaintiff was not to be separated; 
that he was to be transferred to a different component in 
the Agency; that a new fitness report was to be prepared 
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on the 62d anniversary of plaintiff's birthdate [April 30, 
1960]; and that this fitness report was to be sent to the 
Director for his personal review and decision as to plain- 
tiff’s continued employment by the Agency. 


m. Plaintiff was physically transferred but, by order of 
his superiors, was given very little work to do. Plaintiff 
discovered later that formal transfer on the record had 
never been effected. He was told that such formal transfer 
would have involved too much paper work which would 
only have been wasted, since he was to be separated on 
April 30, 1960 in any event. 


n. In April 1960 a new fitness report was prepared which 
stated that plaintiff’s ‘‘overall performance’’ was satisfac- 
tory but there was also a notation that he was surplus in 
the division of the component to which he was supposed to 
have been transferred and that he was of no use to that 
division. Plaintiff was told that in view of the fitness report 
and other charges he could retire or resign; and if he 
refused he would be fired. 


o. On April 10, 1960, plaintiff requested and was granted 
by the Director of the Agency the right to appeal to him 
in person before any separation action was taken in his 
case by the Director. 


p. In June of 1960, plaintiff was told that he would be 
granted a hearing ‘‘on the 1958 charges and some others’’ 
under a specified Agency Regulation. Plaintiff again re- 
quested specific charges but the request was denied. Plain- 
tiff again asked to have counsel present to advise him and 
this request was denied. Plaintiff stated at the hearing 
that he would refuse to participate in a hearing without 
specific charges and counsel and the hearing was ad- 
journed. 


q. The ‘‘papers’’ in plaintiff's case were shunted from 
one office of the Agency to another for six months. Plain- 
tiff was then summoned to the Office of the Director on 
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January 27, 1961 at which time, without giving plaintiff an 
opportunity to say anything, the Director, without review- 
ing the record, read plaintiff an already prepared order 
directing that plaintiff be separated unless he resigned 
or retired. 


r. Plaintiff refused to resign or retire and, contrary to 
and in violation of the Agency’s own regulations, was sep- 
arated from the Agency on January 30, 1961. 


s. Plaintiff is dependent on his salary to maintain him- 
self and his family and the loss of income will adversely 
affect his family and himself. 


Wuenrerore, the premises considered, plaintiff prays: 


1. That an order be entered herein declaring the January 
30, 1961 separation from the Central Intelligence Agency 
to have been unwarranted and illegal. 


2. That a preliminary and final mandatory injunction 
issue directing the Director of the Central Intelligence 


Agency to take or cause to be taken appropriate action to 
reinstate and restore plaintiff to the position held by him 
on January 30, 1961. 


3. For such other and further relief as to the Court may 
seem proper. 


Scorr & Scorr 

By: Brron N. Scorr 
Attorneys for Plaintiff 
925 15th Street, NW. 
Washington 5, D. C. 
STerling 3-1025 
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Motion For Summary Judgment Or In the Alternative 
To Dismiss 


(Filed June 12, 1961) 


Comes now the defendant by and through his attorney, 
the United States Attorney for the District of Columbia, 
and moves this honorable Court for summary judgment in 
this cause for the reason that there exists no genuine issue 
of material fact and that defendant is entitled to judgment 
as a matter of law, or in the alternative to dismiss the 
complaint on the ground that this Court lacks jurisdiction 
over the subject matter of the complaint. 

Attached hereto and made a part of this motion is an 
affidavit, with attached exhibits, of Allen W. Dulles, Direc- 
tor of Central Intelligence, identified as Defendant’s Ex- 
hibit No. 1. 

/s/ Davi C. AcHESON 
David C. Acheson 
United States Attorney 


/s/ Epvwazp P. TRoxeL. 
Edward P. Troxell, Principal 
Assistant United States 
Attorney 


/s/ JosepH M. Hannon 
Joseph M. Hannon 
Assistant United States 
Attorney 


/s/ Txomas D. Qurxy, Jz. 
Thomas D. Quinn, Jr. 
Assistant United States 
Attorney 
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Affidavit of Allen W. Dulles 


District of Columbia 
City of Washington, ss: 


Allen W. Dulles, being duly sworn, deposes and says: 


I am the Director of Central Intelligence and the head 
of the Central Intelligence Agency. I acted in these capaci- 
ties in connection with the termination of the employment 
of John Torpats from the Central Intelligence Agency. 

I personally reviewed the employment record of Mr. 
Torpats and found the following facts: 


Mr. Torpats’ assignment since 8 May 1959 was as an 
Intelligence Officer. On 6 June 1960 Mr. Torpats’ 
superior, Mr. George G. Carey, an Assistant Director, 
notified the Director of Personnel that after a review 
of Mr. Torpats’ work in the year since his assignment, 
Mr. Torpats’ performance was not consistent with per- 
formance necessary in the work of that office. The 
Deputy Director, Robert Amory, in whose area Mr. 
Torpats was employed, after a review of the record, 
stated that there were no appropriate openings for 
Mr. Torpats in his area. Mr. Torpats was informed 
by Mr. Carey of his views and those of the Deputy 
Director, and was given an opportunity to discuss with 
representatives of the Director of Personnel his assign- 
ment over the past year and to present any facts perti- 
nent to his Agency employment which he deemed appro- 
priate in light of the views of his supervisor and the 
Deputy Director. This discussion took place with Mr. 
Ralph Pollock, the Special Assistant to the Director 
of Personnel, and Mr. Fred Lott, Staff Assistant to 
the Director of Personnel. 

Thereafter the Director of Personnel, Mr. Emmett 
Echols, reviewed the entire matter of Mr. Torpats’ 
employment with this Agency. He could find no suit- 
able position in which Mr. Torpats could be employed 
within the Agency and, on the basis of Mr. Torpats’ 
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entire employment record, he recommended to me that 
Mr. Torpats’ employment be terminated. 


Prior to my review, this matter was considered in great 
detail by the General Counsel, Mr. Lawrence R. Houston, 
who discussed the matter with Mr. Torpats. Subsequently 
the matter was reviewed by the Inspector General, Mr. 
Lyman Kirkpatrick, who also discussed the matter with 
Mr. Torpats. The Deputy Director of Central Intelligence 
has reviewed this case and in connection with his review 
talked personally to Mr. Torpats. I have talked personally 
to Mr. Torpats about the matter as a part of my review. 

I thoroughly reviewed the case, which included consulta- 
tions with the senior officials mentioned above. I deter- 
mined that Mr. Torpats was unsuitable for continued em- 
ployment in the Central Intelligence Agency and deemed it 
necessary and advisable in the interests of the United States 
to terminate his employment. Therefore, in accordance with 
authority vested in me as Director of Central Intelligence 
under section 102(c) of the National Security Act, as 
amended, I directed on 27 January 1961 the termination of 
the employment of Mr. Torpats, effective 30 January 1961. 
The termination action is attached as Tab A. 

Section 102(c) of the National Security Act of 1947, as 

‘amended (61 Stat. 495, 497; 50 USC 403(c)), reads as 
follows: 


(c) Notwithstanding the provisions of section 6 of the 
Act of August 24, 1912 (37 Stat. 555), or the provi- 
sions of any other law, the Director of Central Intelli- 
gence may, in his discretion, terminate the employment 
of any officer or employee of the Agency whenever he 
shall deem such termination necessary or advisable in 
the interests of the United States, but such termina- 
tion shall not affect the right of such officer or employee 
to seek or accept employment in any other department 
or agency of the Government if declared eligible for 
such employment by the United States Civil Service 
Commission. 
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The only administrative regulation of the Agency which 
implements section 102(c) is Regulation 20-700, entitled 
“Separations.’’? This regulation, which is available to all 
employees, is attached hereto as Tab B. I did not appoint 
an Employment Review Board in this case. 


ALLEN W. Dues 
Allen W. Dulles 
Director of Central Intelligence 


Subscribed and sworn to before me this 7th day of June, 
A.D. 1961. 
Frances J. Cox 
Notary Public, D.C. 


(Szar) My commission expires March 14, 1965. 
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Regulation No, 20-700 


FOR OFFICIAL USE ONLY 
B 20-700 
Personnel 
8 June 1959 
SEPARATIONS 


Recissions: (1) N 20-705-1 dated 10 February 1955 


(2) B 20-705 dated 23 April 1955 and 30 Jan- 
uary 1959 


(3) R 20-740 dated 1 November 1954 


CONTENTS 
Page 
Section I: Voluntary Separations, Separation To En- 1 
ter Military Service, Mandatory Separations, 
Death 
Policy 
Responsibilities 
Section II: Involuntary Separations 


Statutory Powers of the Director of Central 
Intelligence 

Policy 

Scope and Applicability 

Responsibilities 

Employment Review Board 

Secrion I: Voluntary Separations 

Separation To Enter Military Service 
Mandatory Separations 
Death 


1. Poxicy 


a. An employee who wishes to resign or, when eligible, to 
retire is expected to give reasonable notice of his inten- 
tion to do so. 
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, An employee entering active military service under a 
program providing restoration rights to his civilian em- 
ployment shall be separated by administrative action in 
such a way as to preserve his legal entitlements. 


. The Agency shall act promptly to effect necessary actions 
when an employee dies or when his separation is man- 
datory. 


. RESPONSIBILITIES 


The Director of Personnel is responsible for the proper 
processing of the different types of separations. 
Secrion IT: Involuntary Separations 


3. Srarvrory Powers or THE DrrecTOR OF Central INTEL- 
LIGENCE 


The Director of Central Intelligence is empowered to ter- 
minate the employment of any Agency employee when he 
determines that such action is necessary or advisable in the 
interests of the United States. Termination action is ac- 


complished under the authority of section 102(c) of the 
National Security Act of 147 quoted below: 


“Notwithstanding the provisions of Section 6 of the 
Act of August 24, 1912 (37 Stat. 555), or the provisions 
of any other law, the Director of Central Intelligence 
may, in his discretion, terminate the employment of any 
officer or employee of the Agency whenever he shall 
deem such termination necessary or advisable in the 
interests of the United States, but such termination 
shall not affect the right of such officer or employee to 
seek or accept employment in any other department or 
agency of the Government if declared eligible for such 
employment by the United States Civil Service Com- 
mission.”’ 


4. Poxicy 


In order to meet the exacting responsibilities placed upon 
the Agency and pursuant to his statutory authority, the 
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Director of Central Intelligence may separate any em- 
ployee immediately when he deems it necessary or advisable 
in the interests of the United States. To the extent that is 
consistent with the interests of the United States, separa- 
tions shall be effected on the basis of a thorough and im- 
partial review of all pertinent information, favorable and 
unfavorable to the individual concerned. 


5. Scopz anp APPLICABILITY 


The provisions of section II of this regulation apply to 
those persons who are nominated for separation for such 
reasons as: failure to meet the work and efficiency stand- 
ards of the Agency, willful abandonment of position, insub- 
ordination, delinquency, a criminal act, misconduct, inabil- 
ity to meet Agency security standards, inability to meet 
Agency medical standards, and failure during the initial 
twelve-month period to demonstrate the qualifications re- 
quired in their assignments. 


6. Resronsrsriiries 


a. Operating Officials and Heads of Career Services 
Operating Officials and Heads of Career Services are 
responsible for continuously evaluating the performance 
and conduct of employees under their respective jurisdic- 
tions. They should advise employees of their shortcom- 
ings and warn them of the consequences of continued 
substandard performance or behavior. 


. Deputy Directors or Heads of Career Services 


Deputy Directors or Heads of Career Services are re- 
sponsible for identifying personnel under their jurisdic- 
tion who should be considered for separation, and are 
responsible for reviewing each case with the Director 
of Personnel and recommending to the Director of Per- 
sonnel separation of those individuals who, in their view, 
do not meet Agency standards on such bases as work per- 
formance, security, or conduct. 
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. Director of Personnel 
The Director of Personnel is responsible for reviewing 
all pertinent information and for recommending appro- 
priate action to the Director of Central Intelligence. 


_ Director of Security 
The Director of Security is responsible for advising the 
Director of Central Intelligence and the Director of Per- 
sonnel of security factors bearing on proposed separa- 
tions. 


. Chief, Medical Staff 
The Chief, Medical Staff is responsible for advising the 
Director of Central Intelligence and the Director of Per- 
sonnel of the medical factors bearing on proposed sep- 
arations. 


7. EmpitoyMent Review Boarp 


The Director of Central Intelligence may appoint an Em- 
ployment Review Board to advise him concerning any par- 


ticular case. 

Auten W. DuLLes 

Director of Central Intelligence 
Distribution: AB 


_— 


Affidavit of Allen W. Dulles 


Disraicr or CoLUMBIA, 
City of Washington, ss.: 


Allen W. Dulles, being duly sworn, deposes and says: 


I have reread the affidavit executed by me, dated 7 June 
1961, in connection with the case of John Torpats v. Allen 
W. Dulles, Civil Action 1111-61, and I find that a certain 
part of that affidavit, namely, the second sentence in the 
penultimate paragraph on page two was set down through 
an oversight in the preparation thereof. In fact, it should 
state: 
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‘‘The matter was reviewed by the Inspector General 
Mr. Lyman Kirkpatrick, whose assistant, Mr. Robert 
Shea, discussed the matter with Mr. Torpats.’’ 


I will now set forth the correct version of the affidavit. 

I am the Director of Central Intelligence and the head 
of the Central Intelligence Agency. I acted in these capa- 
cities in connection with the termination of the employment 
of John Torpats from the Central Intelligence Agency. 

I personally reviewed the employment record of Mr. 
Torpats and found the following facts: 

Mr. Torpats’ assignment since 8 May 1959 was as an 
Intelligence Officer. On 6 June 1960 Mr. Torpats’ superior, 
Mr. George G. Carey, an Assistant Director, notified the 
Director of Personnel that after a review of Mr. Torpats’ 
work in the year since his assignment, Mr. Torpats’ per- 
formance was not consistent with performance necessary in 
the work of that office. The Deputy Director, Robert 
Amory, in whose area Mr. Torpats was employed, after 
a review of the record, stated that there were no appropriate 
openings for Mr. Torpats in his area. Mr. Torpats was 
informed by Mr. Carey of his views and those of the 
Deputy Director, and was given an opportunity to dis- 
cuss with representatives of the Director of Personnel his 
assignment over the past year and to present any facts per- 
tinent to his Agency employment which he deemed appro- 
priate in light of the views of his supervisor and the 
Deputy Director. This discussion took place with Mr. 
Ralph Pollock, the Special Assistant to the Director of 
Personnel, and Mr. Fred Lott, Staff Assistant to the 
Director of Personnel. 

Thereafter the Director of Personnel, Mr. Emmett Ech- 
ols, reviewed the entire matter of Mr. Torpats’ employment 
with this Agency. He could find no suitable position in 
which Mr. Torpats could be employed within the Agency 
and, on the basis of Mr. Torpats’ entire employment rec- 
ord, he recommended to me that Mr. Torpats’ employment 
be terminated. 
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Prior to my review, this matter was considered in great 
detail by the General Counsel, Mr. Lawrence R. Houston, 
who discussed the matter with Mr. Torpats. The matter 
was reviewed by the Inspector General, Mr. Lyman Kirk- 
patrick, whose assistant, Mr. Robert Shea, discussed the 
matter with Mr. Torpats. The Deputy Director of Central 
Intelligence has reviewed this case and in connection with 
his review talked personally to Mr. Torpats. J have talked 
personally to Mr. Torpats about the matter as a part of my 
review. 

I thoroughly reviewed the case, which included consul- 
tations with the senior officials mentioned above. I deter- 
mined that Mr. Torpats was unsuitable for continued em- 
ployment in the Central Intelligence Agency and deemed 
it necessary and advisable in the interests of the United 
States to terminate his employment. Therefore, in ac- 
cordance with authority vested in me as Director of Cen- 
tral Intelligence under section 102(c) of the National Se- 
curity Act, as amended, I directed on 27 January 1961 the 


termination of the employment of Mr. Torpats, effective 30 
January 1961. The termination action is attached as 
Tab A. 

Section 102(c) of the National Security Act of 1947, as 
amended, (61 Stat. 495, 497; 50 USC 403(c)), reads as fol- 
lows: 


(ec) Notwithstanding the provisions of section 6 of 
the Act of August 24, 1912 (37 Stat. 555), or the pro- 
visions of any other law, the Director of Central In- 
telligence may, in his discretion, terminate the employ- 
ment of any officer or employee of the Agency when- 
ever he shall deem such termination necessary or ad- 
visable in the interests of the United States, but such 
termination shall not affect the right of such officer or 
employee to seek or accept employment in any other de- 
partment or agency of the Government if declared 
eligible for such employment by the United States 
Civil Service Commission. 


The only administrative regulation of the Agency which 
implements section 102(c) is Regulation 20-700, entitled 
‘‘Separations.’? This regulation, which is available to all 
employees, is attached hereto as Tab B. I did not appoint 
an Employment Review Board in this case. 


ALLEN W. DuLLEs 
Director of Central Intelligence 


Subscribed and sworn to before me this day of 
, AD. 1961. 


? 
Notary Public, D. C. 


(Sza) 


Opposition to Defendant’s Motion For Summary Judgment 
Or To Dismiss 


(Filed June 30, 1961) 


Comes now plaintiff by counsel and opposes defendant’s 
“Motion for Summary Judgment or in the Alternative to 
Dismiss’’ on the grounds (1) that genuine issues exist as 
to several material facts as the complaint, defendant’s 
corrected affidavit, Tab B attached to defendant’s cor- 
rected affidavit and plaintiffs affidavit attached hereto as 
plaintiffs Exhibit 1, show; and (2) that this Court has 
jurisdiction over the subject matter of the complaint and 
of the parties. Attached hereto and made a part hereof 
is plaintiff’s Memorandum of Points and Authorities in 
Opposition to the Motion. 


Scorr & Scorr 
Attorneys for Plaintiff 

By: — 

Byzon N. Scorr 

925 15th Street, N. W. 
Washington 5, D. C. 
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Affidavit of John Torpats 


District oF CoLUMBIA, SS: 


John Torpats, having been duly sworn, deposes and 
says: 


1.1 am the plaintiff in Civil Action No. 1111-’61, 
Torpats v. Dulles in the United States District Court for 
the District of Columbia and make this affidavit as to mat- 
ters within my own knowledge and matters in relation to 
which I have received information and formed a belief, 
for use in opposition to the motion for summary judgment 
filed therein by the defendant and in answer to the two 
versions of an affidavit filed by defendant in connection 
with this motion. 


2. The subject matter of Mr. Dulles’ affidavits with their 
disclosures indicates to me that he has declassified all 
events connected with or leading to my dismissal and that, 
without fear of reprisal, I may speak in this affidavit with 
less restraint than I did in my complaint, of the events, 
personal animosities, procedural errors and denials of my 
rights which led to my unwarranted and illegal separation 
on January 30, 1961. 


3. On January 30, 1961, when I was separated from my 
position with Central Intelligence Agency, I had been 
employed continuously by that Agency since February 23, 
1949. Shortly after joining CIA, I was given the title 
“Intelligence Officer”. After May 21, 1959, my title was 
‘Contact Specialist.’? The defendant, Mr. Dulles, in both 
versions of his affidavits ignores all events which had oc- 
curred prior to June 6, 1960 and which led up to and played 
a definite part in my separation. 


4. In early 1956, a situation had developed in a Euro- 
pean Mission of CIA which my then area superiors, Frank 
G. Wisner, Richard Helms, John M. Maury, Jr., and N. M. 
Anikeeff, felt had been mishandled by the personnel of the 
mission. The mission reports were considered to be un- 
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satisfactory in our component. -My superiors felt that I 
could handle the problem more effectively and expeditiously 
and decided to send me to do it. The principal figures in 
this particular mission were Mr. Tracy Barnes, Mr. Thomas 
Parrott and Mr. Paul Losher. At the time of my separa- 
tion, Mr. Barnes and Mr. Parrott were employed by the 
Agency in the Washington, D. C. office. 


5. Notice was given to the mission in April of 1956 
that I was being sent over. I was given no special instruc- 
tions before I left; I was to be on my own. The mission 
had sent a report on the problem which I later proved was 
incorrect. Had the mission report been followed it would 
have done incalculable harm to the United States. 


6. When I had finished my assignment, for which I re- 
ceived several commendations from Headquarters, but 
before I could file my report, Mr. Barnes, on a complaint 
by Mr. Parrott, put me under house arrest; ordered an 
investigation; shipped me home; cabled charges against me 


to Headquarters with a demand that I be fired. 


7. As a result of the charges, my immediate superior, 
Mr. Anikeeff said that if I would take a one grade demo- 
tion it would be ‘‘easier to defend’? me. I refused. He 
told me that I couldn’t ‘‘fight City Hall.’’ By a memoran- 
dum dated August 7, 1956, signed by Mr. Anikeeff, my pe- 
riodic step increase, which had been recommended, was 
suspended ‘‘pending the outcome of incidents occurring 
during your latest temporary duty overseas.”’ 


8. Nothing further happened until January 29, 1957 when 
I received the following letter: 


‘Dear Mr. Torpats: 

“It has been proposed that you be separated from 
employment with this Agency under the authority 
granted the Director of Central Intelligence pursuant 
to Section 102(c), National Security Act of 1947 (Pub- 
lic Law 253, 80th Congress). This law empowers the 
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Director to terminate employment whenever he deems 
such action necessary or advisable in the interests of 
the United States. Such terminations are within his 
sole discretion and no appeals procedure is provided 
by law. 


“Tn your case, an Employment Review Board has been 
convened to examine all available records and wit- 
nesses and advise the Director as to the action he 
should take. The Board has made a preliminary exam- 
ination in order to determine whether or not reason- 
able cause for the termination appears to exist, based 
on the following: 

“a. You conducted an interrogation at an Agency 
facility overseas during the period May-June 1956, 
in such a manner as to constitute disobedience of your 
instructions and render you unsuitable for continued 
employment with this Agency. 

“bh. You conducted an interrogation at an Agency 
facility overseas during the period May-June 1956, 
in such a manner as to reflect very adversely on your 
judgment and render you unsuitable for continued 
employment with this Agency. 

“e, In April, 1955, you disobeyed a specific instruc- 
tion of a senior official of a division in the Office of the 
Deputy Director (Plans) and visited a station con- 
trary to his orders. The Board believes you ignored 
this order without sufficient justification or excuse, and 
you are therefore unsuitable for continued employment 
with this Agency. 


“The Employment Review Board will convene on 6 
February 1957 in Room 223, Hast Building, at 9:00 
A.M., to hear this matter. You may submit such 
further written statements as you deem pertinent and 
you may present yourself at that time, if you so 
desire, to show cause why you should not be terminated 
from Agency employment. You may also request to 
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present witnesses in your behalf, but prior approval 
of the Board will be required if any expense is in- 
volved. 


‘‘During the time required to adjudicate this matter 
you will be permitted to remain in a duty status. Any 
question concerning your status may be addressed to 
the undersigned.’ 


The memorandum was signed by Harrison G. Reynolds, 
Chairman, Employment Review Board. In each version 
of his affidavit, defendant swears that ‘‘I did not appoint 
an Employment Review Board in this case.” I was told 
orally that I would not be allowed to hear the testimony 
against me. I was told that I could not have legal counsel 
or a representative. I was told that the purpose was to 
“cut corners.” With recesses, the “hearing’’ lasted for 
six weeks. My accusers all testified. There were nine 
men on the Board. My actions overseas were questioned 
but my results were not. 


9. On May 23, 1957, I was told by Mr. Reynolds that Mr. 
Wisner, Mr. Helms and Mr. Maury had recommended that 
I be fired but that the Board had disagreed, and I received 
the following notice from the Director of Personnel: 


‘“‘Dear Mr. Torpats: 

“The Director of Central Intelligence has approved the 
report of the Employment Review Board, dated 14 
May 1957, which recently heard the case in which you 
were the subject. These recommendations are as fol- 
lows: 

*<26. That Mr. Torpats be transferred to an area 
outside the Clandestine Services. 

“27. That the Director of Personnel be directed to 
assign him to an office where his language, area knowl- 
edge and skills may be utilized at an appropriate grade. 

‘628. That Mr. Torpats be informed of the recom- 
mendations. 
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‘In addition to this, the Director added the following 
separate paragraph: 

“The recommendations in paragraphs 26, 27 and 28 
are approved. I have noted the comment of the Deputy 
Director and believe that the best interst of the Agency 
will be served if Mr. Torpats is assigned duties outside 
the Clandestine Services. I also desire that Mr. Tor- 
pats be informed in writing that any future instances 
of disobedience to orders will be cause for his imme- 
diate removal.”’ 


I was not allowed to see the report of that Employment 
Review Board, but, acting on the advice of Mr. Hegen of 
the Inspector General’s Office, I sent an appeal to Mr. 
Dulles in which I commented on the recommendations of 
the Review Board; stated the charges against me on which 
I had been tried and insisted that ‘‘the recommendation 
made by the Board does not confirm the charges.” I said 
that my trial before the ERB was not conducted in a man- 
ner designed to give me a fair hearing and that my case 
was pre-judged before the hearings started. I called his 
attention to the fact that two of the three voting members 
of the Board were selected from the Clandestine Services 
with the knowledge that their Chief had recommended 
separation for me. I told him that I was denied counsel or 
any other kind of representation; that I was the only one 
sworn to tell the truth; that no other witnesses were under 
oath. I told him that I was not permitted to hear the tes- 
timony of the witnesses nor given an opportunity to ques- 
tion them so that my side of the story would be brought 
out. I asked him to suspend the recommended action until 
a review and adjudication could be conducted by the In- 
spector General or other appropriate office. I said that I 
hoped that he would find it possible to give favorable con- 
sideration to the appeal. I have been told by a member 
of the Inspector General’s staff, believe and therefore aver, 
that Mr. Dulles then ordered that the Board be reconvened 
since the charges had not been substantiated. I was told, 
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believe and therefore aver that the Director ordered that 
the Board must either substantiate the charges against me 
or let me alone. I was told, believe and therefore aver, that 
Mr. Dulles sent a memorandum reprimanding my accusers 
for trying to make a fall guy out of me. I have been told, 
believe and therefore aver that the Board was reconvened. 
I was not called to appear, but again the charges were not 
substantiated. The Board, however, came up with a new 
recommendation. They found that I had used ‘“‘poor judg- 
ment.” They recommended demotion. I was a GS-14(2) at 
the time and in June of 1956 I had been recommended for 
promotion. 


10. Acting on advice and in a spirit of cooperation, I 
signed an agreement to take a reduction to GS-13(6) but I 
insisted in the agreement that I was signing it ‘‘under pro- 
test” and ‘‘without prejudice.’’ The agreement stated that 
I “‘would abide by the above and had no intention of cir- 
cumventing them (the provisions) or further challenging 


them except for the purpose of self-defense.” 


11. In September of 1957, Mr. Anikeeff, in my presence, 
told Mr. Maury, the Division Chief, that if they wanted to 
fire me they should ‘‘use the fitness report technique which 
could not be beaten.’’ I was asked to leave the room. When 
I returned Mr. Maury asked Mr. Anikeeff if he thought he 
could handle it. Mr. Anikeeff said, ‘“‘Sure.’? I was reduced 
from GS-14(2) to GS-13(6) by a personnel action dated 
September 22, 1957. 


12. In early January of 1958, my immediate Superior 
told me that I would have to give up my Section Chief job 
or he would have to give me an unsatisfactory fitness report. 
He said that he was leaving the Branch and the new man 
would get rid of me. On March 30, 1958 at 4:30 P.M., Mr. 
Anikeeff handed me a prepared fitness report and told me 
that he had to go to the front office immediately. He said 
that when I had finished reading the report I should sign 
it and return it to him by 5:00 P.M. This was his last day 
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as Branch Chief. The fitness report, which covered the 
period July 1, 1956 to March 30, 1958 was “‘nnsatisfactory.” 
It was the first unsatisfactory report I had had in the 
Agency. I asked Mr. Anikeeff to talk to me about it but 
he refused. I asked him if I could attach my comments to it 
and he said, ‘‘No.’’ I signed the report as having seen it 
and initialed each rating so that it could not be changed 
without my knowledge. 


13. On April 1, 1958, I went to the Inspector General’s 
Office to see Mr. Hegen. He said he couldn’t do anything 
because he was not allowed to handle my case but suggested 
in confidence that I send my comment with a request that 
it be attached to the report and sent to the Director of 
Personnel with a request for a Grievance Board hearing. 
He also advised that if I didn’t get the grievance hearing 
I should appeal to the Director. I wrote up my objections 
to the fitness report as follows: 


“1, The undersigned takes vigorous exception to his 
entire fitness report, covering the period from 1 July 
1956 to 31 March 1958, prepared by CSR/2, dated 31 
March 1958 for the following reasons: 

“a. This ‘Fitness Report’ is factually erroneous and 
the recommendations therein are made in execution of 
a predetermined plan to destroy an effective area oper- 
ations officer—a plan conceived by a small clique as 
early as July 1956. 

‘“b. This ‘Fitness Report’ has been perverted from 
its legitimate purpose to become an instrument of re- 
newed attempt at character assassination. 


“©2. It is requested that the D/Pers. appoint an im- 
partial body to review this Fitness Report and investi- 
gate the bases on which it was made, and the purposes 
for which it was intended. 


“3. It is further requested that a copy of this memo- 
randum be attached to the above mentioned Fitness 
Report.’’ 
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On April 2 I gave my exceptions to Mr. John Gerry who 
had become the new Branch Chief that day. He gave them 
to Maury. Mr. Gerry told his section chiefs on that same 
day that there might be a reorganization but that it 
wouldn’t come for three months. On April 8, Mr. Gerry 
reorganized my Section Chief job out of existence. I was 
the only one affected. My files were distributed to spe- 
cialists brought in for the purposes and I was left with 
nothing to do. 


14. On April 10, 1958, I appealed to the Director. In my 
appeal I mentioned the fitness report; Mr. Anikeeff’s 
recommendation that I be removed from my position as a 
Section Chief; my memorandum of exceptions; Anikeeff’s 
refusal to allow me to attach the exceptions to the report; 
and, the reorganization of the Branch. I charged that the 
recent developments were planned by the same people who 
had unsuccessfully sought my dismissal by prolonged 
“Kangeroo Court’’ proceedings that dragged on from 15 
July 1956 to 27 August 1957. I called his attention to the 
agreement to take a demotion in 1957. I charged that 
Mr. Thomas Parrott, Mr. Frank G. Wisner, Mr. Richard 
Helms, Mr. Paul Birdsol, Mr. John M. Maury, Jr., Mr. 
Charles Katek and Mr. N. M. Anikeeff, were the men who 
were conspiring to get me fired. I called his attention to 
the treatment I had been receiving from Mr. Anikeeff 
since the agreement. I renounced the compromise agree- 
men of August 27, 1957. I asked that the Director restore 
me to my grade 14; restore me to my Section Chief job; 
cancel the reorganization; appoint a Review Board to con- 
sider my fitness report; investigate DD/P, CSR, DCSR 
and Mr. Anikeeff to determine whether they had abused 
their positions of trust and power and to investigate the 
sudden reorganization. 


15. On April 24 or 25, 1958, I was called to Mr. Maury’s 
office. He said that he had composed charges; that Mr. 
Helms had approved them and that they had been for- 
warded to the Director of Personnel. He read thirteen 
charges to me as follows: 
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1. Poor judgment. 

2. Lack of supervisory ability. 

3. Inability to get along with others. 

4. Inability to write or speak clearly. Inability to 
think analytically. 

5. Inflexibility and stubborness. 

6. Inability or unwillingness to accept supervision 
unless he desires to do so. 

7. Inability to handle agents. 

8. Total lack of objectivity where Estonian emigree 
matters are concerned. 

9. A temperament is such that he assumes any criti- 
cism or disagreement to be malicious or subversive 
motives. 

10. Lack of professional competence and ability to 
work with colleagues. 

11. He hinders the work of the Branch and most of 
his work must be redone by his supervisors. 

12. The impossibility of sending him on assignment 
alone because his judgment cannot be trusted. 

13. He cannot be trusted to carry out any responsi- 
bilities. 

16. I was told on April 25, 195S that the Director had 
turned my April 10 memo over to General Dunford, Assist- 
ant to the Inspector General. General Dunford told me 
that he had asked the Director of Personnel to hold up 
his action while he examined the case. A week or two 
later he told me that he was forced to agree with the 
request that I be separated. General Dunford said that he 
could see no connection between the current action and the 
1956 episode. On June 3 General Dunford told me that he 
had told the Director of Personnel to go ahead with my 
separation. He told me to get in touch with D/Pers. and 
the General Counsel. 


17. On June 4 or 5, 1958, the Director of Personnel said 
that my request for a Grievance Board was denied by him 
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and that I was not entitled to counsel. He refused to give 
me a copy of Maury’s charges. On June 6, 1958, Mr. Pol- 
lock, Special Assistant to the Director of Personnel told 
me that the separation out action had been instituted 
against me on the request of Mr. Maury with the approval 
of Mr. Helms. Mr. Maury’s charges were read to me and 
I took notes. I did not receive a copy of the written charges 
or hear all of the memo. I was told that I would have a 
hearing soon, possibly on June 24. On June 10 I sent a 
memo to the Director of Personnel asking for a Bill of 
Particulars. I concluded the memorandum with a demand 
for the Regulations under which the Director of Personnel 
was operating with their effective dates; and a copy of the 
regulations. Right after that my desk and chair were 
removed. I went on annual leave and a young man was 
brought in to work on my area. 


18. At 9:30 A.M. on June 24, 1958, I was told to report 
to the office of the Director of Personnel. I reported at 


11:00 A.M. and talked to Mr. Pollock and a Mr. Bear. Mr. 
Pollock referred to my June 10 memorandum and said that 
my request for a Bill of Particulars on the thirteen charges 
had been denied. He said that I was not entitled to it 
under the rules of the Agency. He said that I would learn 
the particulars of the charges at the hearing. He handed 
me a memorandum from the Director of Personnel dated 
June 19, 1958 confirming this. It said that there would be 
a hearing under the procedure which he had established for 
my case. It said that the authority for the selection out 
process was based on the authority of the Director specif- 
ically given him by Congress under Section 102(c) of the 
National Security Act. It said that the Civil Service 
Commission had no jurisdiction in Agency selection out 
eases. It said that no formal charges had been placed 
against me. The request for an extension of time was 
denied. It told me that I could expect to hear further 
from Mr. Pollock. 
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19. I have been informed, believe and therefore aver that 
as of that date Regulation 20-8 was in existence in the 
Agency and that it provided for a grievance procedure and 
that in cases where the Agency had no specific procedures 
for a Grievance Board the Civil Service Regulations were 
to apply. Mr. Pollock set August 4, 1958 as a hearing date. 


20. Mr. Pollock said that I could not have legal counsel 
to examine and cross-examine. He said that all questioning 
would be done by himself and that he would determine 
what questions would be asked and what evidence could 
be submitted. He said that I could name some person from 
the Agency to sit at the hearings but that he would not be 
permitted to question or cross-examine. He said that my 
‘representative’? would be instructed not to divulge to 
me testimony or evidence given by witnesses or provided 
by the complainants. Mr. Pollock refused my request that 
TI be allowed to examine the evidence presented against me. 
He said that the testimony would not be made available 
to the Division except for certain parts. He said that the 
selection and calling of witnesses submitted by me would 
remain at his discretion. 


21. The hearings started in September or early October 
and with recesses continued into December of 1958; Mr. 
Buffington of Support Division was my ‘‘observer’’ and 
wrote a memorandum for the record at the conclusion of 
the hearing. Mr. Pollock and Mr. Bear were the only 
members of the Board. Mr. Pollock did all the talking. 


22. In April of 1959 the Director of Personnel told me 
that he had made his decision “after reading most of your 
testimony and some given by others.” He said that he had 
concluded that although the facts in the charges were not 
proven conclusively, he had to recommend to the Director 
that I should be asked to resign as a staff employee because 
I had “antagonized several people in high positions.’? He 
said that I could be employed after resignation on a con- 
tract basis. He refused to show me his memo to the 


33 


Director. He said that I had “characterized some people 
over here.’’ I called them ‘‘mental midgets with Park 
Avenue wives sitting in the seats of the mighty.” 


23. Herman Hegen told me that because he was consid- 
ered to be my friend he could not handle my case any more 
and I would have to see Robert M. Shea. Mr. Shea took 
the position of a prosecuting attorney when I talked to 
him and I told Mr. Hegen that I did not care to talk fur- 
ther with Mr. Shea. Then in the early part of May 1959 
Mr. Hegen said that he would represent me and Mr. Shea 
would represent the Director of Personnel. 


24, Around the 21st of May 1959 a memorandum by the 
Director was read to me by Mr. Hegen. It said that 
although the DCI agreed substantially with the recom- 
mendation of the Director of Personnel that I should be 
removed from a staff position to a contract agent, the DCI 
did not desire to have me separated from the Agency at 
that time, due to my long service and loyal dedication to 
the work of the Agency. It said further that DCI had 
ordered that I be transferred from the DD/P component 
to DD/I component (Amory) where my experience and 
skills could be fully utilized. It said further that DCT had 
ordered that at the time of my 62nd birthday the DD/I 
component was to prepare a fitness report and submit it to 
DCI who at that time would review the fitness report and 
the case personally and make a decision; at that time I 
agreed to that form of temporary decision and physically 
transferred to DD/I, Contact Division, Alien Branch. (I 
learned later that my paper transfer was never processed). 
My title there was ‘‘Contact Specialist”. Peter Sivess 
was the Branch Chief and I was given practically nothing 
to work on. Mr. Sivess told me that the Assistant to the 
Division Chief, Mr. McConnell, had instructed him not to 
get me involved in new cases until I returned from my 
vacation in July of 1959. He told me that I was a special 
character and didn’t “actually belong to this component.” 
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From October of 1959 to February of 1960 I was given 
some piddling jobs to do, such as translations, but received 
no cases to work on. Mr. Dulles ignores these matters in 
both versions of his affidavit. 


95. In late February or early March of 1960 I discovered 
by accident that I had not been transferred record-wise to 
the DD/I component as the Director had ordered. Mr. 
Hegen said that he had inquired about it and was told by a 
person in D/Pers. that the transfer would have involved 
too much paper work and since I was scheduled to be sep- 
arated after April 30 anyhow, the official transfer was of 
no importance. 


26. On April 4, 1960, in the morning, I saw Mr. Sivess 
in the hall. He told me he had my fitness report. He told 
me not to worry about it because I was scheduled to leave 
on April 30, anyhow. He told me that he was only doing 
what he had been asked to do. The report which he showed 
me had given me a 2 (not quite satisfactory) on “ Ability 
to make decisions.’ It gave me a 2 on ‘writing field dis- 
patches.” It gave me a 3 (satisfactory) on some other 
point and a 3-plus on “overall performance.’’ It stated 
that I performed willingly and cheerfully but that I was 
surplus when I came into the Division; was still surplus, 
and of no use to the component. I told Mr. Sivess that I 
did not agree with the report. Mr. Sivess saw the Assist- 
ant to the Division Chief John McConnell and the “ability 
to make decisions” was changed from a 2 to a3. On the 
back was written ‘‘carried out assignments and also han- 
dled satisfactorily two selected defectors’ cases and taught 
English to some selected cases.’? In the afternoon the 
fitness report was retyped. At about 3:30 or 4:00 P.M., I 
signed all three copies of this report as having seen it. 
Between April 4, 1960 and January 30, 1961, I was given 
nothing to do. 


97. On April 6 I was told to see Mr. Pollock, and on 
April 7, I saw him with Mr. Lott. Mr. Pollock said that 
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in view of my latest fitness report and other charges pre- 
ferred against me in 1958, the Director of Personnel had 
sent a recommendation through the IG to DCI that there 
was nothing to do but request that I resign or retire or I 
would be separated under the authority of 102(c). I refused 
to resign or retire. Mr. Pollock said that my fitness report 
was unsatisfactory and that on April 6 he had sent the 
Director of Personnel’s recommendation to DCI. I asked 
to see the decision memorandum but was told that I could 
not because it was ‘‘for eyes only.’”? I went to see Mr. 
Hegen in the IG’s office. He told me that he wasn’t han- 
dling the case but that Mr. Shea was. He told me that 
Mr. Shea was trying to find out how to legalize the sepa- 
ration. 


28. On April 10 I told the Director’s secretary that I 
wanted to see the Director before he made his decision in 
order to make an appeal to him. The request was granted 
and the secretary told me that the Director had said that 
he would wait until the “papers’’ reached his office with 
recommendations from C/Pers., the IG and the General 
Counsel. Around April 25 the Director’s secretary told me 
that the “papers” were in the office of the General Counsel. 
I went to him and asked what was going on. He said, ‘‘We 
always look them over.’’ I said, ‘‘You’re trying to legalize 
a lynching.” He said, “There you go again, denouncing. 
Shea thinks you are being coached by an attorney.’’ I 
said, “You found me guilty in 1957 and the Director re- 
versed you.”’ He said, ‘‘J’ll let you know when we send the 
papers back to the IG.’’ He said that Mr. Miskovsky, the 
Legislative Counsel was looking them over. 


29. On June 8, 1960, Mr. Echols told me at 3:30 P.M. to 
see Mr. Pollock the next day with reference to hearings 
under Regulation 20-700 as revised in 1959. Mr. Pollock 
told me about a letter Mr. Carey had written and signed 
on June 6 to the Director of Personnel. It referred to the 
fitness report which it said had been sent to the Director of 
Personnel on March 21, 1960. I had signed the changed 
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fitness report on April 4. The fitness report sent to the 
Director of Personnel on March 21, 1960 was not the one 
Mr. Sivess showed me on April 4, 1960. The letter spoke 
of me as ‘‘surplus”; referred to my grade and shortcom- 
ings; said they had no use for me; and recommended that 
I be separated out. 


30. Both versions of Mr. Dulles’ affidavit say that “On 
6 June 1960 Mr. Torpats’ superior, Mr. George G. Carey, 
an Assistant Director (Assistant to Amory), notified the 
Director of Personnel that after a review of Mr. Torpats’ 
work in the year since his assignment, Mr. Torpats’ per- 
formance was not consistent with performance necessary in 
the work of that office.’’ I had been sent there physically 
but never transferred legally. On instructions from Mr. 
McConnell I was given nothing of importance to do. I was 
treated as one “scheduled to go out after April 30, 1960 
anyhow.’’ 


31. Both versions of Mr. Dulles’ affidavit say that ‘‘The 
Deputy Director, Robert Amory, in whose area Mr. Torpats 
was employed, after a review of the record, stated that 
there were no appropriate openings for Mr. Torpats in 
his area.’ It was Mr. Dulles who ordered me transferred 
to Mr. Amory’s area ‘‘where my experience and skills could 
be fully utilized.”” Mr. Dulles does not say why he sent 
me there if there were “no appropriate openings for Mr. 
Torpats in his area.’? Mr. Amory had given instructions 
that I was to be given no opportunity to demonstrate my 
experience and skills. He gave orders that I was to be 
treated as one “scheduled to go out after April 30, 1960 
anyhow.” He saw to it that there were ‘‘no appropriate 
openings for Mr. Torpats in this area.”’ 


32. Both versions of Mr. Dulles’ affidavit say that ‘‘Mr. 
Torpats was informed by Mr. Carey of his views and those 
of the Deputy Director, and was given an opportunity to 
discuss with representatives of the Director of Personnel 
his assignment over the past year and to present any facts 
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pertinent to his Agency employment which he deemed 
appropriate in the light of the views of his supervisor and 
the Deputy Director. This discussion took place with Mr. 
Ralph Pollock, the Special Assistant to the Director of 
Personnel, and Mr. Fred Lott, Staff Assistant to the 
Director of Personnel.” This isn’t what Mr. Pollock told 
me. On June 9 Mr. Echols, Director of Personnel, told me 
that he wanted to grant me a hearing. I asked him, “A 
hearing on what?’’ He said, “Your separation case.” I 
said, ‘‘Under what Agency Rules and Regulations?’ He 
said, “20-700.’? He told me to go to Mr. Pollock’s office 
the next day. I was loaned a copy of Rule 20-700 and read 
it. I called Mr. Pollock and asked him when the hearing 
would start. He said the next day, June 10. I went to 
Mr. Pollock’s office at 10:30 A.M. the next day. Mr. Lott 
was there. The following conversation (almost verbatim) 
took place between Mr. Pollock and me: 


P. The Director of Personnel wants me to set up a 
hearing for you. 


T. For what purpose? The Director of Personnel 
and you have decided already on April 6 that I should 
be separated. Who is going to conduct the hearing? 

P. Myself and Mr. Lott. 

T. I understand from Mr. Echols the hearing is to 
be conducted under R20-700. This enumerates many 
offenses and sins. Please tell me orally and in writing 
what offenses am I accused of. I am a mortal and I 
could not have been able to commit all of those enu- 
merated in R20-700. 

P. You act again as you did in 1958, asking for par- 
ticulars. You are not entitled to know these partic- 
ulars. The hearing will involve your latest fitness 
report and the charges made against you in 1958. 

T. It is impossible for me to come to a hearing with- 
out knowing the specifics and only be told about vague 
generalities. 
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P. Do you want me to put down on the record that 
you refuse to appear at the hearing? 

T. Not at all. You are using here Gestapo tactics, 
denying me the nature of the charges in advance of 
the hearing—a hearing that you are planning to con- 
duct under R20-700, which denies the most elementary 
rights of the employee. And when an employee asks 
for the specific purpose of the hearing, you are going 
to deny the information and are going to put on the 
record for the Director that the employee did not want 
to have a hearing. 

P. Do you want the hearing or not? 

T. Under the circumstances that you are going to 
place a statement in the record—and so do I—I want 
the hearing. May I have legal counsel at the hearing? 

P. No, it will not be a long drawn out affair like 
in 1958-1959. We want to have it over with in a couple 
of hours. I set a hearing for 13 June, 2:30. 

T. O.K. 


On June 13 I appeared in Mr. Pollock’s office at 2:00 P.M. 
Mr. Lott and a stenographer were also there. I stated that 
I was appearing under protest. I read a statement and 
said that I wanted it made a part of the record. My state- 
ment was as follows: 


1. I was first informed of this hearing by a tele- 
phone call from Mr. Hchols on 8 June 1960, and from 
Mr. Pollock on 9 June to appear in Mr. Pollock’s 
office on 10 June at 10:30. 

2. On June 10 at 10:30 I was told by Mr. Pollock to 
appear at the hearing on June 13 at 1400 o’clock— 
hearing to be conducted under the Agency Regulation 
20-700, “Separation Action” dated June 8, 1959 and 
prepared at a time when my case was under review 
and pending adjudication. 

3. I have not been informed of my rights in these 
proceedings. Nor does the Regulation state what the 
employee’s rights are. 
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4. I have not been informed of the charges against 
me, if any, in writing, as the Agency Regulations 
require. 

5. I appear here under protest and deny the pro- 
priety of these proceedings, especially in the light that 
on April 6, 1960 the Director of Personnel had for- 
warded to the Director of the Agency his recommenda- 
tion to the effect that I should resign, retire or get 
fired, especially “in the light of my latest performance 
report,’’ prior to calling me in for consultation or 
hearing on the matter. Therefore, I consider these 
proceedings on hand today as a mock hearing con- 
ducted by a prejudicial office, which has prejudged the 
case as far back as 1958 and has resorted in the past 
to many-faced tricks to have me separated from the 
Agency and never attempted to appraise and examine 
objectively or judiciously the facts involved. Instead 
the Director of Personnel has been carrying on an 
unswerving struggle with the single purpose in mind 


as to how to legalize the injudicious action against me, 
and joined the forces who have made unsubstantiated 
charges against me ever since July 1956. 


I then told them that I would not sit in on the hearing 
unless I could have counsel and detailed charges. Mr. Pol- 
lock then remarked that I had said that I wanted a hearing 
and if this was all I had to say the hearing was over. Reg- 
ulation 20-700 does not use the word ‘‘hearing.’”? Para- 
graph 7 provides for an ‘‘Employment Review Board’’ and 
says “The Director of Central Intelligence may appoint 
an Employment Review Board to advise him concerning 
any particular case.’’ I took Mr. Echols’ and Mr. Pollock’s 
promise of a hearing to mean an Employment Review 
Board. My remarks indicated as much. Neither Mr. Pol- 
lock, Mr. Lott nor Mr. Echols did anything to disabuse me 
of my impression. In both versions of his affidavit Mr. 
Dulles says “I did not appoint an Employment Review 
Board in this case.’? He may not have with reference to 
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the June 13, 1960 proceeding but his Mr. Pollock and Mr. 
Lott certainly led me to believe that I was before an Em- 
ployment Review Board on the 13th of June. 


33. Both versions of Mr. Dulles’ affidavit say that ‘¢Prior 
to my review, this matter was considered in great detail by 
the General Counsel, Mr. Lawrence R. Houston, who dis- 
cussed the matter with Mr. Torpats.’? On July 12, 1960 I 
visited the General Counsel’s office and saw Lawyence R. 
Houston in the presence of a Legislative Counsel, Milan 
C. Miskovsky. I asked Mr. Houston to examine carefully 
the 1958-1959 hearing record and the injudicious proceed- 
ings at those hearings, plus the conspiracy angle against 
me since September of 1957. Mr. Houston told me that the 
Director does not have to follow administrative or other 
laws and has the authority to terminate anyone without 
giving any reasons. He stated that the Agency does not 
have to produce evidence as long as the Agency regula- 
tions are followed. Instead of discussing the merits or 
demerits of my case, Mr. Houston was annoyed about. the 
use of the terms ‘‘rigging,’’ “phoney reorganizations,” 
“fixed fitness reports’’ and asked me not to use these terms, 
telling me that I had made such accusations to an underling 
in the IG’s office and probably would be using them in my 
conversation with the Director. That was the extent of 
Mr. Houston’s discussion with me. It lasted no more than 
fifteen minutes. 


34. In his first affidavit Mr. Dulles said, “¢Subsequently 
the matter was reviewed by the Inspector General, Mr. 
Lyman Kirkpatrick, who also discussed the matter with 
Mr. Torpats.’? I have been told, I believe and therefore 
aver, that on June 14, 1961, Mr. Kirkpatrick was called 
and asked whether he had discussed the “matter” with me. 
Mr. Kirkpatrick said that he had not. It was after this 
that the second version of Mr. Dulles’ affidavit was filed 
in which he says, ‘‘I will now set forth the correct version 
of the affidavit’ On July 27, 1960 Robert Shea of the 
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IG’s Office called me and told me that it would be in my 
interest to come to his office. I went the next day. I asked 
him if he had studied the hearings of 1957 and 1958-59, 
and the testimony I gave and that of my accusers and their 
witnesses. He told me that I was again aiming at techni- 
cal and conspiracy angles, and that he would not discuss 
these matters. He said that as he had told me on 13 Febru- 
ary 1959, he was taking the statements of supervisors at 
face value, since they are the only ones in a position to 
decide the quality of subordinates’ performance. He said 
that he was not going to examine the merits and demerits 
of the case but was interested only in establishing whether 
Thad had a fair hearing. He then jumped over to the latest 
fitness report and asked what I thought of it. I told him 
that it was my strong conviction that the fitness report was 
prepared to the order of the Director of Personnel, not 
even by my immediate superior, as it should be done, but 
the superiors of my supervisor. I said that in order to 
disprove the unsatisfactory rating of my writing ability 
Mr. Shea should examine at least one of my files which 
contain my written communications with field and home 
office. (I am told that he did examine a part of one of my 
files.) He kept on repeating a denial of the possibilities 
of conspiracy or a frame-up. I terminated the meeting 
with a statement that since Mr. Shea’s primary interest 
seemed to be in finding ways and means to legalize lynching, 
no useful purpose would be served in prolonging the idle 
chatter. 


35. In both “versions”? of his affidavit, Mr. Dulles says, 
‘‘The Deputy Director of Central Intelligence has reviewed 
this case and in connection with his review talked person- 
ally to Mr. Torpats.’’ I suppose he means General Cabell. 
On August 23, I called on General Cabell at his request. 
He said that Mr. Dulles was busy; that my “papers”? had 
arrived; that Mr. Dulles had asked him to see me; and he 
wanted to set a date. I told him that I wanted to see Mr. 
Dulles to make my appeal in person. General Cabell men- 
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tioned the hearings, charges and recommendations. I asked 
him to get Mr. Buffington’s views on the hearing and read 
the transcripts. He said he would study Mr. Buffington’s 
comments. On September 13 General Cabell called me 
again and told me that he had talked to Mr. Buffington and 
had read his memo but had not read the rest of the hearing 
record. He then said that he had made up his mind and 
Mr. Dulles agreed with him, that I must be separated. I 
told him that I wanted to see Mr. Dulles; that I would not 
resign or retire and I would not allow myself to be fired 
without a fight. General Cabell then asked Mr. Pollock to 
discuss with me ‘“‘the benefits of retirement versus invol- 
untary separation.” I called Mr. Dulles’ office and said 
that I wanted to see him. His office told me that Mr. Dulles 
would see me before he made his decision. General Cabell 
on September 7, 1960 told me that Mr. Dulles had given 
orders that my charge of a conspiracy against me was not 
to be investigated. 


36. In both versions of his affidavit, Mr. Dulles says, “I 
have talked personally to Mr. Torpats about the matter as 
a part of my review” and ‘I personally reviewed the 
employment record of Mr. Torpats,”’ and “I thoroughly 
reviewed the entire case.’’ He then tells who did what to 
me; says that he talked to those who were doing it to me 
and found that I was unsuitable for continued employment. 
I finally saw Mr. Dulles on January 27, 1961. The meeting 
lasted less than 10 minutes. The following is almost a 
verbatim record of that ‘‘talk”: 


Torpats: I appreciate the opportunity of discussing 
my case, and to present the pertinent facts in the case. 

Dulles: I have studied your record thoroughly and 
already reached a decision. 

Torpats: Did you study the 1957 and 1958-59 hear- 
ings records? 

Dulles: (Pointing to a file of folders and files about 
12 inches high) Yes, I have studied the hearings rec- 
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ords and your personnel files. Here they are (pointing 
to a pile of folders at his right elbow). I have made 
a decision to have you separated from the Agency, 
either by a voluntary resignation, voluntary retire- 
ment, or having you fired. I am giving you 24 hours 
in which to make up your mind. I have already drawn 
up an order dated 27 January 1961 for the Director of 
Personnel to have you separated, if you don’t resign 
or ask for retirement. Here itis. I am going to read 
it to you, and sign it for delivery to the Director of 
Personnel. 

Torpats: I am astounded at your decision and I find 
it impossible to believe that you could have come to 
such a conclusion if you had studied all the records. I 
consider this decision to be a compounding of injus- 
tice and the crowning of conspiracy and vicious and 
malicious tactics and techniques used against me by 
a small clique of jealous and vindictive individuals 
sitting in high places. I cannot consent to this sort 
of a decision. 

Dulles: You have no other choice. I am giving you 
24 hours to give me your answer. 

Torpats: Today is Friday. Where can I reach you 
within 24 hours? At your office, or at home? 

Dulles: (To his assistant) Can the dates on the 
order be changed from 27 January to 30 January? 

Assistant: Yes, that does not present any problem 
at all. 

Torpats: Very well, I shall give my answer in writ- 
ing by 12 o’clock on Monday. 


On January 30, 1961 at about 9:00 o’clock, I delivered in 
person a written reply to Dulles’ office, stating that I will 
not resign; will not ask for retirement; and, if fired, I will 
seek justice through a court action. I did not get to see 
Mr. Dulles. At 9:00 o’clock on the same day Mr. Pollock 
had left a message for me to come to the Director of Per- 
sonnel’s office at 2:30 P.M. I did and was handed the 
following separation notice: 
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“This will confirm advice given you by the Director of 
Central Intelligence that he deems the termination of 
your employment to be in the interests of the United 
States and therefore has terminated your employment 
+n accordance with the authority granted him under 
Section 102(c) of the National Security Act of 1947 
as amended, effective with the close of business 30 
January 1961.”’ 


In both versions of his affidavit Mr. Dulles says, oF 
directed on 27 January 1961 the termination of the employ- 
ment of Mr. Torpats effective 30 January 1961.” It is in 
this manner that I learn that he had already directed my 
termination when he was giving me 24 hours and then until 
Monday to decide whether I would resign or retire rather 
than be fired. When he ‘‘talked personally to Mr. Torpats 
about the matter as a part of my review’’ he had already 
directed the termination of Mr. Torpats. 


Signed Jonn Torpars 


District of Columbia, ss: 


J, the undersigned, John Torpats, solemnly swear that 
I have read the foregoing affidavit by me subscribed and 
know the contents thereof; that the facts therein stated 
of my personal knowledge are true and those stated upon 
information and belief I believe to be true. 


Signed Jonnw Torpars 


Subscribed and sworn to before me this 28th day of 
June, 1961. 
Signed Marrtyn BerDANSKY 
Notary Public 


My commission expires March 31, 1964. 
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Affidavit of Emmett D. Echols 


District of Columbia 
City of Washington, ss: 


Emmett D. Echols, being duly sworn, deposes and says: 


I am Director of Personnel of the Central Intelligence 
Agency. I acted in this capacity in connection with the 
termination of the employment of John Torpats from the 
Central Intelligence Agency. 

Mr. George G. Carey, head of the Operations Career 
Service, notified me on 6 June 1960 that Mr. Torpats’ per- 
formance was not consistent with the performance neces- 
sary in the work of Mr. Carey’s Office. I reviewed with 
Mr. Carey the work performance of Mr. Torpats, who was 
then employed in a Branch under the jurisdiction of Mr. 
Carey. It was our view after a careful study that Mr. 
Torpats’ work performance did not meet Agency standards 
and that his Agency employment should be terminated. 

I carefully reviewed Mr. Torpats’ work record for the 
period May 1959 through June 1960, which I had previously 
discussed with Mr. Carey. Thereafter, on 5 July 1960, I 
recommended to the Director of Central Intelligence that 
Mr. Torpats’ employment with the Agency be terminated. 

No Employment Review Board was appointed by the 
Director of Central Intelligence to advise him concerning 
his action in January 1961 in terminating the employment 
of Mr. Torpats. 

When John Torpats began his employment with the Cen- 
tral Intelligence Agency, he signed a secrecy agreement 
dated 23 February 1949, solemnly swearing that he would 
; never divulge, publish, nor reveal classified information, 
| intelligence, or knowledge, except in the performance of his 
official duties and in accordance with the laws of the United 
States, unless he was specifically authorized in writing in 
each case by the Director of Central Intelligence. In the 
agreement, he acknowledged his understanding that the 
| provisions of his oath would remain binding upon him 
, even after the termination of his services with the United 
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States. No such authorization has been furnished to John 
Torpats by the Director of Central Intelligence. 


Emmet D. EcHois 
Emmet D. Echols 


Subscribed and sworn to before me this 13th day of 
July, A.D. 1961. 
TsaneL M. Pererson 
Notary Public 


(Seat) My commission expires October 31, 1962. 


———n 


Order 
(Filed July 27, 1961) 


This cause having come on for hearing on defendant’s 
motion for summary judgment or in the alternative to 
dismiss, and it appearing to the Court after having consid- 
ered the pleadings and attached exhibits, and after having 
heard argument of counsel, that there exists no genuine 
issue of material fact and that the defendant is entitled 
to judgment as a matter of law, it is by the Court this 
27th day of July, 1961, 


Orperep that the defendant’s motion for summary judg- 
ment be, and the same hereby is, granted. 


United States District Judge 


Notice of Appeal 
(Filed August 1, 1961) 


Notice is hereby given this 1st day of August, 1961, that 
Plaintiff John Torpats hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 27th day of July, 
1961 in favor of Defendant against said Plaintiff John 
Torpats. 

Byron N. Scorr 
Attorney for Plaintiff 
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In the opinion of appellee, the following question is 
presented: 


Did the District Court correctly grant summary judg- 
ment for the defendant in a case involving the separation 
by the Central Intelligence Agency of an employee work- 
ing as an Intelligence Officer? 


Counterstatement of the Case 
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United States Court of Appeals 


For rae Distaict or Cotumsia Circuit 


No. 16,616 


Joun Torpats, APPELLANT 
v. 


Auten DULLES, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This suit was filed on April 11, 1961, by the plaintiff 
John Torpats to compel the defendant Allen W. Dulles 
to restore him to the position of Intelligence Officer, Con- 
tact Division, Alien Branch, of the Central Intelligence 
Agency. (J.A. 2) At the time of this action the de- 
fendant was the Director of Central Intelligence and 
the head of the Central Intelligence Agency? (J.A. 19). 
Defendant moved for summary judgment, or in the alter- 
native, to dismiss the complaint. (J.A. 8) After hear- 


1On November 29, 1961 Mr. Dulles was succeeded as Director 
by John A. McCone. 


(1) 


2 


ing, defendant’s motion for summary judgment was 
granted on July 27, 1961 (J.A. 46). The plaintiff has 
appealed (ibid.). 


THE FACTS 


The facts, as set forth in the pleading and exhibits 
attached to the motions and the opposition thereto, may 
be summarized as follows: 


Appellant’s assignment at the Central Intelligence 
Agency (CIA) since May 8, 1959, was as an Intelligence 
Officer (J.A. 19). Appellant’s allegations with respect 
to his service at CIA prior to this date are not material, 
for the question presented in this appeal relates solely 
to the events starting with appellant’s assignment in May 
of 1959, and culminating in Mr. Dulles’ decision to termi- 
nate appellant’s employment with CIA, effective January 
30, 1961. (See J.A. 13) 

Pursuant to CIA Personnel Regulation No. 20-700 
“Operating Officials and Heads of Career Services [of 
CIA] are responsible for continuously evaluating the per- 
formance and conduct of employees under their respective 
jurisdictions.” (7 6.a; J.A. 17)? Mr. Emmet D. Echols, 
Director of Personnel, CIA, deposed that “Mr. George 
C. Carey, head of the Operations Career Service, notified 
me on 6 June 1960 that Mr. Torpats’ performance was 
not consistent with the performance necessary in the work 
of Mr. Carey’s Office.” (J.A. 45). Mr. Carey was ap- 
pellant’s superior (ibid.). Mr. Echols further stated that 
he reviewed appellant’s work performance with Mr. Carey, 
as a result of which the both came to the conclusion that 
appellant’s “work performance did not meet Agency stand- 
ards and that his Agency employment should be termi- 
nated.” (bid.) 

A further review of appellant’s case was undertaken 
by Mr. Robert Amory, the Deputy Director in whose area 


2It is undisputed that R. 20-700 was the only agency regulation 
in force during the period of time under consideration. 
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appellant was employed; Mr. Amory concluded, upon com- 
pletion of this review, “that there were no appropriate 
openings for Mr. Torpats in his area.” (J.A. 19). Such 
review was in conformity with Paragraph 6.b of Regu- 
lation 20-700, which states “Deputy Directors or Heads 
of Career Services are responsible for identifying per- 
sonnel under their jurisdiction who should be considered 
for separation, and are responsible for reviewing each 
ease with the Director of Personnel and recommending 
to the Director of Personnel separation of those indi- 
viduals who, in their view, do not meet Agency standards 
on such bases as work performance, security, or conduct.” 
(J.A. 17). 

Appellant was then informed of the proposed action, 
and was given an opportunity to discuss with representa- 
tives of the Director of Personnel his assignment of the 
previous year (J.A. 19). He was also given the op- 
portunity to present any facts pertinent to his CIA em- 
ployment which he deemed appropriate. Appellant refers 
to the informal discussion which took place on June 13, 
1960, as a “hearing” (J.A. 38-39; see also Br. 14,17). The 
word “hearing” is not found in Regulation 20-700. No 
hearing, quasi-judicial or otherwise, is provided for by 
this Regulation. The Regulation does say that the “Direc- 
tor of Central Intelligence may appoint an Employment 
Review Board to advise him concerning any particular 
case” (Reg. 20-700, 17).3 Appellant does not dispute the 
statements of both Mr. Echols and Mr. Dulles that “No 
Employment Review Board was appointed by the Director 
of Central Intelligence to advise him concerning his action 
in January 1961 in terminating the employment of Mr. 
Torpats” (J.A. 45; 21; see n. 4 following). 

Subsequent to this conference, and after reviewing once 
more the entire matter of appellant’s employment with 
CIA, Mr. Echols recommended to the Director that ap- 
pellant should be released. (J.A. 45) 


* The emphasis to the word “may” is supplied to stress the fact 
that the empaneling of a Review Board is permissive, not manda- 
tory. 
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Mr. Dulles deposed that “I have talked personally with 
Mr. Torpats about the matter [of termination] as a part 
“of my review.” (J.A. 20) He further stated: 


“J have thoroughly reviewed the case, which included 
consultation with * * * senior officials [of the agency] 
* * © J determined that Mr. Torpats was unsuitable 
for continued employment in the Central Intelligence 
Agency and deemed it necessary and advisable in the 

‘interests of the United States to terminate his employ- 
ment. Therefore, in accordance with authority vested in 
me as Director of Central Intelligence under Section 102 

_(e) of the National Security Act, as amended, I directed 
on 27 January 1961 the termination of the employment 
of Mr. Torpats, effective 30 January 1961.” (ibid.) 

'  Aeeordingly, on January 30, 1961, appellant received 
a notification from the agency which stated: 


Terminated pursuant to authority contained in Sec- 
tion 102(c), National Security Act of 1947. This 
termination does not affect your right to seek or 
accept employment in any other department or agency 
of the U.S. Government if you are declared eligible 
for such employment by the U.S. Civil Service Com- 
mission. (J.A. 13) 


STATUTE, REGULATION AND RULE INVOLVED 


§102(c) of the National Security Act of 1947, ¢. 343, 
Title I, § 102, 61 Stat. 497, 50 U.S.C.A. § 403(a) provides: 


(c) Notwithstanding the provisions of section 6 of 
the Act of August 24, 1912 (37 Stat. 555), or the 
provisions of any other law, the Director of Central 
Intelligence may, in his discretion, terminate the em- 
ployment of any officer or employee of the Agency 
whenever he shall deem such termination necessary 
or advisable in the interests of the United States, but 
such termination shall not effect the right of such 
officer or employee to seek or accept employment in 
any other department or agency of the Government 
if declared eligible for such employment by the United 
States Civil Service Commission. 


r9) 


Regulation 20-700 of the Central Intelligence Agency is 
set forth in full in the Joint Appendix at pp. 15-18. 


Rule 56(c), Fed. R. Civ. P., provides: 


(c) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time fixed 
for the hearing. The adverse party prior to the day 
of hearing may serve opposing affidavits. The judg- 
ment sought shall be rendered forthwith if the plead- 
ings, depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law. 
A summary judgment, interlocutory in character, may 
be rendered on the issue of liability alone although 
there is a genuine issue as to the amount of damages. 


SUMMARY OF ARGUMENT 


Unlimited discretion to terminate employees of the 
Central Intelligence Agency has been vested by statute 


in the Director of Central Intelligence. Regulation 20-700, 
promulgated by CIA pursuant to this statute calls merely 
for an impartial review of all information with regard 
to a proposed termination when such a review is con- 
sistent with the interests of the United States. Even 
so, appellant, who was employed as an Intelligence Officer 
by CIA, was afforded the opportunity to confer both with 
Agency officials, and with the Director personally. It is 
now contended that he was not afforded a “hearing”. The 
word hearing does not appear in Regulation 20-700, be- 
cause a “hearing” is not contemplated. The law is well 
settled that absent legislation calling for such a proce- 
dure, a government employee may be removed without a 
hearing. There is no constitutional requirement of a 
hearing. Where the Agency has complied with its own 
regulation in effecting removal, the courts will not in- 
quire into the merits of the discharge. 


6 
ARGUMENT 


The District Court Correctly Granted Summary Judgment 
For The Defendant 


A. The Central Intelligence Agency Complied With 
Its Own Regulation In Terminating Appellant’s 
Employment. 


This action focuses upon the power of the Director of 
the Central Intelligence Agency to dismiss employees un- 
der §102(c) of the National Security Act of 1947, c. 343, 
Title I, §102, 61 Stat. 497, 50 U.S.C.A. § 403(c). This 
statute reads: 


Notwithstanding the provisions of section 6 of the 
Act of August 24, 1912 (37 Stat. 559), [The Lloyd- 
Lafollette Act] or the provisions of any other law, 
the Director of Central Intelligence may, in his dis- 
cretion, terminate the employment of any officer or 
employee of the Agency whenever he shall deem such 
termination necessary or advisable in the interests of 
the United States, but such termination shall not affect 
the right of such officer or employee to seek or accept 
employment in any other department or agency of 
the Government, if declared eligible for such employ- 
ment by the United States Civil Service Commission. 
The only CIA Regulation that pertains to the Director’s 
power with regard to personnel is Reg. No. 20-700 (set out 
at J.A. 15-18). It will readily be seen from a reading 
of this Regulation that no provision is made for a hear- 
ing, as a prerequisite for terminating employment; in- 
deed, appellant concedes as much (Br. 14). What the 
regulation does state, under Paragraph 4, entitled “Policy” 
is that: 


In order to meet the exacting responsibilities placed 
upon the Agency and pursuant to his statutory au- 
thority, the Director of Central Intelligence may sepa- 
rate any employee immediately when he deems it 
necessary or advisable in the interests of the United 
States. To the extent that is consistent with the 
interest of the United States, separations shall be 
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effected on the basis of a thorough and impartial 
review of all pertinent information, favorable and 
unfavorable to the individual concerned. 


It should be noted that a review of separations is limited 
to those instances where this procedure would be “con- 
sistent with the interests of the United States.” 

Even so, appellant was given the opportunity to discuss 
his work with agency officials, at which time he was at 
liberty to set forth pertinent matters which supported 
his contention that he should be retained. Further, he 
was given and availed himself of the opportunity of speak- 
ing with the Director of the Central Intelligence Agency. 
On the basis of these interviews as well as the reports 
of appellant’s superiors, it was determined by the Director 
that appellant’s continued employment at the Central In- 
telligence Agency would not be in the interests of the 
United States. Appellant now contends that this proce- 
dure was violative of the requirements of Regulation 
20-700 and of the Constitution (Brief, passim). 

The substance of appellant’s contention, as expressed 
throughout his brief, is that in any impartial review 
undertaken by the CIA as a prelude to dismissal, an 
employee must have a hearing. “Hearing”, moreover, as 
appellant understands it, is a term of art synonymous 
with a judicial-type hearing. In accordance with his 
notion of what was due him, appellant attempted to insist 
upon the presence of counsel at his conference with agency 
officials. He was unsuccessful in his attempt. (J.A. 6; 39) 
Thus, it is apparent that appellant’s underlying conten- 
tion is that he was not accorded a judicial-type hearing, 
with rights of confrontation, counsel, cross-examination, 
ete. We agree. There is no dispute as to this. However, 


‘It is undisputed that the results of the informal discussion 
between appellant and representatives of the Agency formed part 
of the record upon which Mr. Dulles determined that Mr. Torpats’ 
further employment would be unsuitable. Appellant does not 
affirmatively assert that this informal discussion he attended con- 
stituted an Employment Review Board. He refers to Mr. Dulles’ 
statement that “I did not appoint an Employment Review Board 
in this case” (J.A. 21) and deposes that “He [Mr. Dulles] may 
not have with reference to the June 13, 1960 proceeding but 
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the question presented here (to paraphrase this Court’s 
formulation) is not whether he had a hearing. The ques- 
tion is whether he should have had one. See Bailey v. 
Richardson, 86 U.S. App. D.C. 248, 253, 182 F.2d 46, 51 
(1950) aff'd per curiam by an equally divided Court, 341 
U.S. 918 (1951). 

As can be seen, neither the pertinent statutory provi- 
sion (§102(¢)) nor the regulation (20-700) makes any 
reference to a hearing. Whatever procedures are em- 
bodied in the Lloyd-Lafollette Act (37 Stat. 555, 5 U.S.C.A. 
§ 652) or the Veterans’ Preference Act (58 Stat. 390 
(1944), as amended, 5 U.S.C.A. § 863) do not extend to 
appellant.5 Pure and simple, this case involves the termi- 
nation of appellant’s employment by a top-secret agency 
of the Government® as “necessary or advisable in the 


{I was] * * * certainly led * * * to believe that I was before 
an Employment Review Board on the 18th of June.” (J.A. 39-40) 
Notwithstanding his apparent verbatim account of this discussion 
(See J.A. 38-39) he does not allege that he was ever told, in 
terms, that a Board was appointed. In any event, this fact (in 
addition to not being in dispute) is not material, within the 
meaning of Rule 56(c), Fed.R.Civ.P., for even if this discussion 
were arguendo to be considered such a Board, defendant would 
still have been entitled to summary judgment as a matter of law. 
See the argument on the absence of a right to a hearing above. 


S]t should be noted that a hearing is not required under either 
of these two statutes. Thus, the Lloyd-LaFollette Act states that 
“No examination of witnesses nor any trial or hearing shall be 
required except in the discretion of the officer or employee direct- 
ing the removal * * *.” As for Section 14 of the Veterans’ Pref- 
erence Act, that law provides merely that the employee whose 
discharge is sought be given “a reasonable time for answering 
[the charges] personally and in writing.” In Washington v. Sum- 
merfield, 97 U.S. App. D.C. 105, 228 F.2d 452 (1955), this Court 
rejected the contention that the foregoing language required a 
“conference” or a “minimal hearing” and construed it to mean 
only that the employee personally answer the charges in writing. 
Thus, appellant here claims greater procedural rights than those 
accorded under the Lloyd-LaFollette and Veterans’ Preference 
Acts. 


* Congressional recognition of the highly secret work of CIA 
is illustrated by the Central Intelligence Agency Act of 1949, 63 
Stat. 208, 60 U.S.C.A. §408a. See especially §6, 63 Stat. 211, 
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interests of the United States”, and as the Supreme Court 
has recently said: 


The Court has consistently recognized that * ° * 
the interest of a government employee in retaining 
his job, can be summarily denied. It has become a 
settled principle that government employment, in the 
absence of legislation, can be revoked at the will of 
the appointing officer. In the Matter of Hennen, 13 
Pet. 230, 246, 259; Crenshaw v. United States, 134 
U.S. 99, 108; Parsons v. United States, 167 U.S. 324, 
331-334; Keim v. United States, 177 U.S. 290, 293- 
294; Taylor and Marshall v. Beckham (No. 1), 178 
U.S. 548, 575-578. 


(Cafeteria Workers v. McElroy, 367 
U.S. 886, 896 (1961) ). 


It is difficult to conceive of a situation where employment 
would be more obviously revocable at agency discretion 
that in the instant case. 

Further, it is clear that there is no constitutional re- 
quirement that a Central Intelligence Agency employee 


50 U.S.C.A. § 403g, which reads: 


In the interests of the security of the foreign intelligence 
activities of the United States and in order further to imple- 
ment the proviso of section 102(d)(3) of the National Se- 
curity Act of 1947 (Public Law 253, Eightieth Congress, first 
session) that the Director of Central Intelligence shall be 
responsible for protecting intelligence sources and methods 
from unauthorized disclosure, the Agency shall be exempted 
from the provisions of Sections 1 and 2, Chapter 795 of the 
Act of August 28, 1935 (49 Stat. 956, 957; 5 U.S.C. 654) 
and the provisions of any other law which require the pub- 
lication or disclosure of the organization, functions, names, 
official titles, salaries, or numbers of personnel employed by 
the Agency: Provided, That in furtherance of this section, 
the Director of the Bureau of the Budget shall make no 
reports to the Congress in connection with the Agency under 
section 607, title VI, chapter 212 of the Act of June 30, 
1945, as amended (5 U.S.C. 947(b)). 


The CIA policy of secrecy is further manifested in this case by 
the fact that when appellant began work with the Agency, he 
signed a secrecy agreement “solemnly swearing that he would 
never divulge, publish, nor reveal classified information, intelli- 
gence, or knowledge” (See J.A. 45) 
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must have a judicial-type hearing or, indeed, any hearing, 
prior to separation; as this Court has said in the Cafe- 
teria Workers case: 


The rights of Government employees in respect to 
removal from employment stem from statute or from 
regulations adopted by the authority by which they 
were employed. This has been established law 
throughout the history of this country. Originally, as 
every student of history knows, the Executive au- 
thority had plenary power to remove summarily any 
and all Executive employees; and they did so. The 
climax of the long fight for security in the civil service 
was the enactment of the Lloyd-Lafollette Act in 
1912. That Act, as amended, is still in force. It 
specifically provides: “No examination of witnesses 
nor any trial or hearing shall be required except in 
the discretion of the officer or employee directing the 
removal or suspension without pay.” 

That statute has been discussed under attack many 
times in the courts, but no court has ever intimated 
a shadow of unconstitutionality in it. The law is 
clear. Absent an express statutory protection, any 
Government office, the tenure of which is not fixed 
by the Constitution or set by statute, is subject to 
removal at pleasure. This one thread is the warp 
of the whole fabric of the case law; it appears 
throughout—from Ex parte Hennen in 1839 to Vita- 
relli v. Seaton in 1959. Except for special classes, 
Government employees may be removed summarily 
without charges and, except for the provisions of the 
Lloyd-Lafollette Act, without reasons. A holding to 
the contrary would necessitate a ruling that the Lloyd 
Lafollette Act is and always has been invalid; that 
the hundreds of employees discharged under its pro- 
cedural terms since 1912 were wrongfully discharged; 
and that Government employment at all levels carries 
life tenure, i.e., inherent, constitutionally protected 
invulnerability to discharge, except upon charges, open 
hearings, confrontation by witnesses, cross-examina- 
tion, and findings. Such conclusions have no support 
in law, in our opinion. 

Cafeteria Workers v. McElroy, 109 U.S.App.D.C. 


39, 48, 284 F.2d 173, 182 (1960), aff’d 367 U.S. 
886 (1961) (footnotes omitted.) 
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In short, appellant cannot claim that the CIA Regu- 
lation established a procedure whereby he should have 
been accorded a hearing either with or without counsel, 
witnesses, cross-examination and findings. Failing there, 
he cannot claim that he has an inherent, constitutional 
right to a hearing. Certainly, if a short order cook may 
be constitutionally barred access to a military reservation 
without a hearing, then it would seem at least to follow 
that an Intelligence Officer of the Central Intelligence 
Agency whose highly secret work is found unsatisfactory 
may be terminated in the interests of the United States 
without violating the Constitution where the adminis- 
trative review of his case did not include a hearing: 
“in the acute and sometimes bitter historic hundred-year 
contest over the wholesale summary dismissal of Govern- 
ment employees, there seems never to have been a claim 
that, absent congressional limitation, the President was 
without constitutional power to dismiss without notice, 
hearing or evidence.” Bailey v. Richardson, 86 U.S.App. 
D.C. at 259, 182 F.2d at 57. 

To bolster his cause in the face of these well settled 
propositions of law, appellant exhibits a curious selectivity 
in his interpretation of judicial decisions. He distin- 
guishes to the vanishing point the effect of the District 
Court decision in Kochan v. Dulles, (Civil Action No. 
2728-58; summary judgment granted for defendant Dulles 
on May 25, 1959) which similarly involved a suit for 
reinstatement by a CIA employees (see Br. 16-17), and yet 
inexplicably relies upon the Supreme Court’s decision in 
Service v. Dulles, 354 U.S. 363 (1957) (see Br. 10-16). 
However, he never really gets down to the facts of the 
Service case, and for good reason, for an analysis of that 
decision demonstrates all the more strongly the utter lack 
of merit in appellant’s claim. 

The statute involved in the Service case was the “Mc- 
Carran Rider,” Section 103 of Public Law 188 (The State 
Department Appropriation Act, 1952, 65 Stat. 575, 581). 
which provides: 
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“Notwithstanding the provisions of section 6 of the 
Act of August 24, 1912 (37 Stat. 555), or the provi- 
sions of any other law, the Secretary of State, may 
in his absolute discretion, during the current 
year, terminate the employment of any officer or em- 
pe of the Department of State or of the Foreign 

ervice of the United States whenever he shall deem 
such termination necessary Or advisable in the in- 
terests of the United States.” 


This Statute is similar to Section 102(c) of the National 
Security Act of 1947. But the record in the Service case 
showed that the employee there involved had been dis- 
charged on the grounds that he was a loyalty or security 
risk, and not because his discharge was deemed “necessary 
or advisable in the interests of the United States.”? 
Therefore, as the Supreme Court pointed out, it was 
necessary to determine whether there had been a violation 
of the procedural requirements of State Department per- 
sonnel regulations, for it was clear that such regulations 
“were applicable to McCarran Bider discharges, at least 
to the extent that they were based on loyalty or security 
grounds.” (354 U.S. at 381) 

The Court determined that there were violations of the 
procedural requirements of such departmental Regula- 
tions; the pertinent portions of such Regulations are set 
out in the opinion, 354 U.S. at 383-384; 387. 


7It should be noted that the instant case does not involve a 
loyalty or security discharge. Appellant’s official termination 
notice bears on it the following statement, in conformance with 
§102(c): “This termination does not affect your right to seek 
or accept employment in any other department or agency of the 
U. S. Government if you are declared eligible for such employment 
by the U. S. Civil Service Commission.” (see J.A. 18) Thus, 
the operative facts of this case are quite similar to those of 
Cafeteria Workers, where the Supreme Court, in rejecting the 
argument of a constitutional right to a hearing, pointed out that 
“this is not a case where government action has operated to 
bestow a badge of disloyalty or infamy, with an attendant fore- 
closure from other employment opportunity.” 367 U.S. at 898. 
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The briefest glance at one of these Regulations reveals 
the difference between the State Department loyalty dis- 
charge regulations and the regulation involved in the 
instant CIA termination, where appellant’s right to seek 
or accept employment in any other department or agency 
of the Government is in no way affected: 


The standard for removal from employment in the 
Department of State under the authority referred 
to in section 391.3 shall be that on all the evidence 
reasonable grounds exist for belief that the removal 
of the officer or employee involved is necessary or 
advisable in the interest of national security. The 
decision shall be reached after consideration of the 
complete file, arguments, briefs, and testimony pre- 
sented. (354 U.S. at 387; emphasis the Court’s) 

As has been noted previously, no like CIA regulation 
exists, and Regulation 20-700 does not provide for a 
hearing. The argument raised here is similar to that 
put forth in Kameny v. Brucker, 108 U.S. App. D.C. 340, 
282 F.2d 823 (1960), cert. denied, 365 U.S. 843 (1961). 
There it was contended that it was “not due process” 
(Kameny’s typewritten brief, p. 7) for the agency to deny 
the employee a hearing. As this Court observed in that 
case with regard to the notion that a government em- 
ployee has an inherent right to a hearing, “none is re- 
quired, as it is provided [in the regulations] only that 
a hearing ‘may be held at the commanding officer’s dis- 
eretion.’” (id. at 341, 282 F.2d at 824). In the instant 
ease “none is required” because Regulation 20-700 doesn’t 
contemplate a hearing under any circumstances. We sub- 
mit in short that the Central Intelligence Agency com- 
plied with its own regulation in the process of termi- 
nating appellant’s employment. 


B. Where There Has Been Compliance With The 
Appropriate Regulation, The Appointment And Re- 
moval Of A Central Intelligence Employee Is A 
Matter Of Executive Discretion 


In the absence of legislative restraint upon the execu- 
tive’s discretionary power to remove inferior government 
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officers and employees, the courts have consistently re- 
fused to supervise the action of executive officials. At no 
time have the courts intervened to review the basis for 
executive action or to substitute their judgment for that 
of the officials. See, eg., Eberlein v. United States, 257 
U.S. 82 (1921); Keim v. United States, 177 U.S. 290 
(1900) ; De Fino v. McNamara, 109 U.S.App.D.C. 300, 287 
F.2d 339, cert. denied, 366 U.S. 976 (1961) ; Ellis v. Muel- 
ler, 108 U.S.App.D.C. 174, 280 F.2d 722, cert. denied, 
364 U.S. 883 (1960) ; Hofflund v. Seaton, 105 U.S.App.D.C. 
171, 265 F.2d 363, cert. denied, 361 U.S. 837 (1959) (“we 
note * * * our consistent refusal to review the merits or 
wisdom of agency personnel action”) ; Hargett v. Sum- 
merfield, 100 U.S.App.D.C. 85, 243 F.2d 29, cert. denied, 
353 U.S. 970 (1957) (“removal and discipline are almost 
entirely matters of executive agency discretion”) ; Green v. 
Baughman, 100 U.S.App.D.C. 187, 243 F.2d 610, cert. 
denied, 355 U.S. 819 (1957); Saggau v. Young, 100 U.S. 
App.D.C. 3, 240 F.2d 865 (1956); Boylan v. Quarles, 
98 U.S.App.D.C. 337, 235 F.2d 834 (1956) ; Wagner v. 
Higley, 98 U.S.App.D.C. 291, 235 F.2d 518, cert. denied, 
352 U.S. 936 (1956); Benenati v. Young, 95 U.S.App.D.C. 
120, 220 F.2d 383 (1955); Williams v. Cravens, 93 U.S. 
App.D.C. 380, 210 F.2d 874, cert. denied 348 U.S. 819 
(1954); Kohlberg v. Gray, 93 U.S.App.D.C. 97, 207 F.2d 
35 (1953), cert. denied, 346 U.S. 937 (1954) ; Blackmon v. 
Lee, 92 U.S.App.D.C. 268, 205 F.2d 13 (1953); Powell v. 
Brannon, 91 U.S.App.D.C. 16, 196 F.2d 871 (1952) ; Bailey 
v. Richardson, 86 U.S.App.D.C. 248, 182 F.2d 46 (1950), 
aff’d per curiam by an equally divided court, 341 U.S. 918 
(1951).2 Judicial non-intervention in the field of personnel 


® The cases of this Court cited above go back only a decade. 
Many of them cite still earlier cases of this Court holding to 
the same effect. The Court of Claims cases take the same ap- 
proach. See, e.g., the recent decision, Duley v. United States, 
284 F.2d 687 (Ct.Cl1.1960): “The Courts have consistently held 
* * * that where there has been compliance with procedural re- 
quirements, they will not review the merits of a dismissal action.” 
284 F.2d at 690. 
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administration is, of course, merely one application of the 
long-recognized principle that “the interference of the 
Courts with the performance of the ordinary duties of 
the executive departments of the government, would be 
productive of nothing but mischief; and * * * that such 
& power was never intended to be given to them.” Decatur 
v. Paulding, 14 Pet. 497, 516 (1840). The constitutional 
responsibility of the executive and legislative branches of 
the Government in matters of personnel administration 
of necessity comprehends, as a corollary of the appointive 
authority, the power of removal. And no function is 
more clearly internal to the executive branch than the 
selection and retention or dismissal of its employees. As 
this Court succinctly observed in Bailey v. Richardson, 
supra, “the judiciary cannot assume responsibility for the 
sufficiency of the qualifications of executive employees 
without assuming corresponding responsibility for the con- 
duct of executive affairs. It has no such power.” (86 
US.App.D.C. at 264, 182 F.2d at 62.) 

The wisdom of this policy of judicial abstention is 
strongly demonstrated by the facts of the instant case. 
Here, an Intelligence Officer has been found unsuitable 
for continued employment in the Central Intelligence 
Agency. To inquire into the reasons for his separation 
would place this Court in the position of superimposing 
its judgment in an area of employment where, as the 1955 
Hoover Commission has remarked, “[t]he effectiveness of 
our national intelligence effort is measured to a large 
degree by the character and ability of the personnel, both 
military and civilian, engaged in this work.” ® 

We submit that such a proposition is on its face in- 
supportable. 


® Commission on the Organization of the Executive Branch of 
the Government, Hon. Herbert Hoover, chairman, Intelligence 
Activities, Report to Congress, June 1955. p. 70. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
THOMAS D. QUINN, JR, 
JUDAH BEST, 
Assistant United States Attorneys. 
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No. 16,616 


Joun Torpats, Appellant 
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District of Columbia 


REPLY BRIEF FOR APPELLANT 


The Court is respectfully reminded fhat this appeal 
is here from an order granting summary judgment to de- 
fendant-appellee. Plaintiff-appellant did not file a counter- 
motion in the lower Court but opposed appellee’s motion 
on the ground that genuine issues as to material facts 
exist. 


Appellee’s counterstatement of ‘‘The Facts’? (which 
also contains opinions and conclusions) ignores the rule 
that on a motion for summary judgment, the allegations 
of the complaint, unless clearly belied by affidavits and 
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admissions and depositions on file, must be taken as true. 
On the contrary, appellee has prepared his statement of 
“The Facts’? on the assumption that his affidavits must 
be taken as true; or as though a trial of fact had already 
been held and a finding of fact made favorably to appellee. 
He neglects to say that his ‘‘Facts’’ were controverted by 
appellant’s affidavit. He ignores completely the allega- 
tions of the complaint, all of which were supported by 
appellant’s affidavit, and he ignores appellant’s averments 
by affidavit which challenge the averments of appellee’s 
affidavits. Neither side, however, has a presumption in 
favor of infallibility. Both are subject to the winnowing 
effect of trial. There are triable issues of material fact in 
this case, all arising from the affidavits of the parties; and, 
this being true, the lower court erred in granting summary 
judgment to defendant. Paroczay v. Hodges, U.S. App. 
D.C. No. 16251, decided December 28, 1961. 


Appellant analyzed the procedural situation in his Brief 
at pages 17-23 inclusive. Appellee has ignored this analy- 
sis and has submitted a statement of ‘‘The Facts’’ which, 
in the absence of this reminder, might be misleading with 
respect to the procedural situation which now obtains in 
this appeal. Such tactics are by no means helpful. In the 
Argument portion of his Brief, appellee accepts as estab- 
lished his recitation of ‘‘The Facts.’? Again he ignores the 
allegations of the complaint as supported by appellant’s 
affidavit, and again he ignores appellant’s sworn challenge 
of the averments in appellee’s affidavits. 


Appellee goes to considerable trouble to prove that 
appellant was not entitled to a ‘‘judicial-type hearing, 
with rights of confrontation, counsel, cross-examination, 
etc’?. While appellant did claim the right to confronta- 
tion, counsel and cross examination during the defective 
administrative hearing, appellant does not claim such 
rights here and does not intimate in his Brief on 
appeal that he understands the word ‘hearing’? as 
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‘¢a term of art synonymous with a judicial-type hearing’’. 
To suggest that appellant seeks to sustain such a doctrine 
in this appeal is to read words into appellant’s argument 
that are not there. On pages 13, 14 and 15 of appellant’s 
Brief, the essentials of the process to which appellant here 
contends he was entitled are clearly set out. This passage, 
as well as the remainder of the Brief, may be searched 
from top to bottom without finding any reference to con- 
frontation, right to counsel and right of cross examina- 
tion in the administrative hearing. (See also Sum- 
mary of Argument at pages 6 and 7 of appellant’s Brief.) 
Appellee introduced this same strawman in his Motion to 
Affirm; and appellant in his opposition to the motion made 
the same statement, that in this appeal he does not claim 
the right to a judicial-type hearing. Also in opposition to 
the motion, appellant pointed out the express denial of 
such claim in his Brief. Appellee’s reintroduction of this 
argument, after having this express denial pointed out 
to him, is another example of unhelpful tactics. 


Appellee quotes copiously from Cafeteria Workers v. 
McElroy, 109 U.S. App. D.C. 39, 48, 284 F. 2d 173, 182 
(1960), aff’d 367 U.S. 886 (1961), but in his argument 
skates over the qualifying sentence: ‘‘The rights of 
Government employees in respect to removal from em- 
ployment stem from statute or from regulations adopted 
by the authority by which they were employed’’. Pos- 
sibly, he wants this Court to believe that the Lloyd- 
LaFollette Act is the only statute affecting Govern- 
ment employment. Before relying so heavily on Cafe- 
teria Workers v. McElroy, supra, Bailey v. Richardson, 
86 U.S. App. D.C. 248, 182 F. 2d 246 (1950), and 
Kameny v. Brucker, 108 U.S. App. D.C. 340, 282 F. 2d 
823 (1960), appellee must first explain why he relies 
so heavily on a statute for the ‘‘unlimited discretion’ 
which he claims. Neither McElroy, Richardson nor Brucker 
was limited by statute. 
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Appellee points out at note 4, page 7-8 of his Brief that 
appellant ‘‘does not allege that he was ever told, in terms, 
that a Board had been appointed’. The courts do not 
require that regulations be invoked ‘cin terms’’, and have 
held that the test for application of the regulations is the 
meaning and intent of the parties involved. Mendez v. 
United States, 119 Ct. Cl. 345, 96 F. Supp. 326 (1951). Ap- 
pellant contends that his allegations and appellee’s aff- 
davits show that there are genuine issues of material fact 
with respect to the nature of the hearing promised and 
accorded him. 


Appellee, in his ‘‘Summary of Argument’’ coins the 
phrase ‘Unlimited discretion”’. He uses it to set the tone 
of his argument in which, in effect, he equates these two 
words to a power to act without reason. The statute, 
which does not use the word ‘‘unlimited’’, constitutes an 
exception to the general rule established by the Lloyd- 
LaFollette Act; without it, appellee would be obliged to 
follow the Civil Service laws and Regulations in full. But, 
while it exempts the appellee from the usual regime, it 
still puts a limitation on his power. He can act, under 
the statute, only after he has made a finding that sepa- 
ration is ‘“‘necessary or advisable in the interests of the 
United States’. By his own regulation, he established the 
rules which he had to follow in making this necessary de- 
termination. Appellant alleged in his complaint and sup- 
ported the allegation with his affidavit that appellee noti- 
fied him that he would have a hearing under the applicable 
regulations. Appellant contends that there is a genuine 
issue created by the affidavits as to whether appellee fol- 
lowed his own rules and as to whether he took the steps nec- 
essary to keep the exercising of his discretion from being 
arbitrary and capricious. 


The truth is that appellee’s chief reliance is on his 
being the head of a ‘‘top secret” agency. (See footnote 
6 on pages 8 and 9 of his Brief.) He implies that he is 
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entitled to some kind of privilege. We have not come so 
far yet. There is no such thing as ‘‘unlimited discretion”’ 
in any officer of a government erected on the principle 
of the rule of law. The role of the individual citizen as 
a disciplinary force, through application of the judicial 
check or balance against the executive, is still a sine qua 
mon in our scheme of government. Top the secrets of ap- 
pellee may be, but not so top that he is above judicial re- 
view when he exercises statutory authority. The judg- 
ment below should be reversed and the case remanded for 
further proceedings. 


Respectfully submitted, 


Byrzon N. Soorr 
Rosert D. Scorr 
Attorneys for Appellant 
925 15th St., N. W. 
Washington 5, D. C. 
STerling 3-1025 


